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R E S P O N D E N T ' S

BRIEF

JURISDICTION OF THE COURT AND NATURE OF THE PROCEEDINGS

This Court has jurisdiction over this appeal pursuant
to the Order dated November 22, 1988, of the Utah Supreme
Court, and also pursuant to Utah Code Ann. §78-2a-3(2)(j)
(1987, Repl.).
This is an appeal from a final Judgment on the
Verdict entered by Judge Leonard H. Russon on July 14, 1988
in the Third Judicial District Court.

This appeal is also from

Judge Russonfs Order dated September 8, 1988 denying
plaintiff's Motion for a New Trial.

STATEMENT OF ISSUES PRESENTED ON APPEAL
1.

Whether the trial court properly ruled that

plaintiff's expert, Dr. James Howell, a general practitioner,
was not competent to testify regarding the standard of care by
which the defendant, Dr. Allan P. Thomas, a pediatrician,
should be held.

2.

Whether the trial court properly ruled that

Jury Instruction No. 16 regarding limitation upon duty owed by
physician to patient, was a correct statement of the law and
was an appropriate instruction to be given in conjunction with
Instruction No. 15 regarding the standard of care.
3.

Whether the trial court properly denied

plaintiff's motion for a new trial after plaintiff objected to
statements made by defense counsel in closing argument.
4.

Whether there was sufficient evidence to

support the jury's verdict of "no negligence" in favor of
defendant, Dr. Allan P. Thomas.

STATEMENT OF THE CASE
A.

Nature of the Action.
This is a medical malpractice case instituted by

Anthony and Judi Anton on behalf of their minor child, Perry
Anton.

The Complaint was filed on January 18, 1984, alleging

negligence on the part of Dr. Allan P. Thomas, a pediatrician,
claiming that his failure to diagnose that Perry Anton suffered
from posterior urethral valves was a breach of the required
standard of care.
After a four-day trial from July 5, 1988 through
July 8, 1988, before Judge Leonard H. Russon, the jury returned
a signed verdict form answering "no" to the question of
-2-

negligence.

Thereafter, the Court entered its Judgment on the

Verdict and dismissed the claim, awarding costs to Dr. Thomas.
On July 19, 1988, the plaintiff filed his Motion for
a New Trial objecting to statements made by defense counsel
during closing argument and objecting to Jury Instruction No.
16.

On August 8, 1988, after oral argument, the Court denied

plaintiff's Motion for a New Trial.

The plaintiff filed his

Notice of Appeal on or about August 10, 1988.

B.

Statement of Facts.
This is a medical malpractice case based upon the

alleged failure of Dr. Allan P. Thomas, a pediatrician, to
diagnose that Perry Anton, suffered from posterior urethral
valves.
Perry Anton was born on December 14, 197 6.
(Transcript Vol. 2, pp. 138-139.)

Dr. Thomas was Perry's

pediatrician until Perry was approximately six months old.
(Transcript Vol. 1, pp. 50-51.)

During the first six

months of Perry's life, he was seen by Dr. Thomas for a
variety of common childhood illnesses including earache, colic,
diaper rash, bronchiolitis, and fever.

(Transcript Vol. 3,

pp. 174-181.)
When Perry was six months old, his mother decided
to seek medical services for Perry from pediatricians whose
offices were closer to the Perry home.
-3-

(Transcript Vol. 1,

pp.50-52.)

Between 6 and 18 months of age, Perry was seen

by various pediatricians, including Dr. Susan Sporkie and
Dr. Crus Jenkins.

(Transcript Vol. 1, pp. 50-51.)

Mrs. Anton did not complain to either Dr. Sporkie or
Dr. Jensen about Perry having frequent urination or other
urinary tract problems.

(Transcript Vol. 2, p. 140.)

Dr. Thomas did not see Perry from April of 1977
until June of 1978.

(Transcript Vol. 3, pp. 184-185.)

When Perry was approximately 18 months old, his mother
returned him to the care of Dr. Thomas.
p. 85.)
1982.

(Transcript Vol. 3,

Dr. Thomas saw Perry as his patient until April of
(Transcript Vol. 3, p. 132.)

The majority of

Perry's complaints concerned upper respiratory and ear
problems.

(Transcript Vol 3., pp. 129-132.)

The first

time Mrs. Anton complained to Dr. Thomas that Perry was
suffering from urinary tract symptoms or experiencing pain on
urination was on February 23, 1979.
pp. 188 - 193.)

(Transcript Vol. 3,

At that time a urinalysis was performed

which showed no infection.

(Transcript Vol. 3, p. 190.)

From 1979 until 1981, Perry's mother periodically
complained to Dr. Thomas that Perry had some pain with
urination and seemed to be urinating frequently.
Vol. 3 pp. 134.)

(Transcript

Perry's medical records reflect that

urinalysis and blood tests were performed a number of times

-4-

during this time period to check for infection.

(Transcript

Vol. 3, pp. 120-121.)
In October of 1981, Perry's mother told Dr. Thomas
that Perry was having problems with bedwetting.

Dr. Thomas

prescribed Toframil to keep Perry sleeping lightly so he
would wake up and go to the bathroom during the night.
(Transcript Vol. 3, p. 119.)
On December 1, 1981, Mrs. Anton took Perry to
Dr. Richard Lee, a pediatric urologist.

After performing

various tests including a urinalysis, intravenous pyelogram and
voiding cystourethrogram Dr. Lee diagnosed that Perry was
suffering from hydronephrosis and hydroureter, thought to be
secondary to urethral obstruction.

(Transcript Vol. 1,

pp. 61-65.)
On December 11, 1981 Dr. Lee performed a cystoscopy
on Perry in order to identify and resect the posterior
urethral valves.

(Transcript Vol. 1, pp. 88 - 89.)

The

procedure was repeated on January 8, 1982 and again on
January 10, 1982.

(Transcript Vol. 1, pp. 100-103.)

On

September 9, 1982, Perry was hospitalized by Dr. Lee for
urethral reimplant surgery.

(Transcript Vol. 1, P. 108.)

After surgery Perry's health considerably improved.
(Transcript Vol. 2 p. 146 and Vol 1 pp. 120 - 122.)

The

last contact Dr. Lee had with Perry was on May 8, 1984.
(Transcript Vol. 1 p. 124.)
-5-

Mrs. Anton continued to take Perry to Dr. Thomas
for care and treatment of his respiratory problems until April
of 1982 (Transcript Vol. 3 p. 132). The Anton's moved to
Oregon sometime in 1983 or 1984, about a year after Perry's
surgery.

(Transcript Vol. 2, p. 148.)

In Oregon, Perry

was treated by Dr. Deitzman, a pediatrician

(Transcript

Vol. 2, p. 153.) and was also referred to Dr. Michael
R. Leone, a pediatric nephrologist.

(Transcript Vol. 2, p.

153.)
The plaintiff filed suit in this case on January 18,
1984.

During the course of the four-day trial before Judge

Leonard H. Russon, plaintiff called as witnesses, Judi
Anton, Perry's mother; Dr. Richard Lee and Dr. Michael
Leone, as treating physicians; Dr. Jack McAnich, a
urologist.

Dr. Aninch did not appear at trial; however, his

deposition was read to the jury.

Dr. James Howell, a general

5practitioner, was also called by the plaintiff as an expert;
but was found incompetent by the court to testify as an expert
in this case.
Defense counsel called Dr. Stanley child, a
pediatrician practicing in Salt Lake City with 38 years of
experience. (Transcript Vol. 4, p. 37.)

Dr. Child testified

that posterior urethral valve blockage is an extremely rare
condition, (Transcript Vol. 4, p. 40) with symptoms that are
often difficult to detect.

(Transcript Vol. 4, p. 42.)
-6-

Dr. Child testified that Dr. Thomas while treating Perry did
not have sufficient indications to cause him to order the
necessary tests to determine whether Perry had a posterior
urethral valve blockage.

It was Dr. Child's opinion that Dr.

Thomas did not violate the accepted standard of care when he
failed to diagnose Perry's condition.

(Transcript Vol. 4,

p. 43.)
Dr. Walter Snow, a pediatric urologist, also
testified on behalf of Dr. Thomas.

Dr. Snow is a professor of

pediatrics as well as Assistant Professor of Urology at the
University of Utah Medical School.
77 - 78.)

(Transcript Vol. 4 pp.

Dr. Snow is board certified in Urology (Transcript

Vol. 4, p. 80.)

He testified that Perry suffered from a

condition known as posterior urethral valves and that his
condition is extremely rare and can be difficult to diagnose.
(Transcript Vol. 4, pp. 106 and 107.)

He stated that

common symptoms include abdominal masses, weak urinary stream
and failure to grow if kidney damage is present.

(Transcript

Vol. 4 p. 110.)
After closing arguments from both sides, the case
went to the jury, who deliberated and thereafter, returned a
verdict of "no negligence" in favor of the defendant, Dr.
Thomas.
SUMMARY OF ARGUMENT
1.

The trial court property ruled that Dr.
-7-

James Howell, a general practitioner, was not competent to
testify regarding the standard of care by which the defendant,
Dr. Allan P. Thomas, a pediatrician, should be held.
The issue before the court was whether the trial
court properly ruled that Dr. Howell, a general
practitioner was not competent to testify as to the required
standard of care by which the defendant, a pediatrician should
be held.

The general rule in Utah is that a practitioner of

one school of medicine is generally not qualified to testify as
to the standard of care required of a practitioner in another
school of medicine unless, adequate foundation is laid
establishing that the medical procedure at issued is performed
exactly the same way by both schools.

The witness must also

have practical knowledge of what is usually and customarily
done by physicians under circumstances similar to those which
confronted the defendant charged with malpractice.
Dr. Howell is a general practitioner whose only
pediatric experience consists of his experience as an intern in
medical school and his present employment as Medical Director
of the Wyoming State Training School, an institution for
mentally retarded persons of all ages.

The trial court

properly held that Dr. Howell was not competent to testify as
an expert since he had no special knowledge of the procedures
and routines commonly employed by pediatricians in treating and
screening pediatric patients.

-8-

2. The trial court properly ruled that Jury
Instruction No. 16 was a correct statement of the law and was
an appropriate instruction to be given in conjunction with
Instruction No. 15 regradmg the standard of care.
The issue on appeal is whether the trial court
properly ruled that Jury Instruction No. 16 was a correct
statement of the law and was an appropriate instruction to be
given in conjunction with Instruction No. 15 regarding the
appropriate standard of care.

Plaintiff's counsel objected to

Instruction No. 16 claiming that it misled the jury as to the
proper standard of care and led the jury to believe they must
be more sympathetic and forgiving than the standard of care
required.
Contrary to plaintiff's claims, the instruction is
not a standard of care instruction.

It is an instruction

regarding limitations on the physician's duty owed to his
patient.

The instruction is an appropriate instruction in this

case and a similar statement of the law and similar
instructions have been upheld by the Utah Supreme Court and
courts in other jurisdictions.
3. The trial court properly denied plaintiff's
objections to statements made by defense counsel during closing
argument.
The plaintiff claims that defense counsel's closing
argument was improper in that it caused the jury to consider
the case according to prejudice, passion and misstated the
evidence.

-9-

It is well established that counsel are permitted
wide latitude in making closing statements to the jury and the
extent of latitude permitted lies largely within the discretion
of the trial court.

In this case, defense counsel accurately

stated the facts and drew inferences therefrom.

The

plaintiff's case was not prejudiced in that plaintiff's counsel
had ample opportunity to correct any perceived misstatements,
draw his own inferences and persuade the jury in his favor on
rebuttal.
4. The trial court properly held that there was
sufficient evidence to support the jury verdict of "no
negligence" in favor of the defendant, Dr. Allan P. Thomas.
The key issue in the case was whether Dr. Thomas was
negligent in failing to diagnosis that Perry Anton suffered
from posterior urethral valves.

At trial, expert testimony was

given on behalf of Dr. Thomas from which reasonable jurors
could find Dr. Thomas acted appropriately.

Even though the

plaintiff presented conflicting testimony, this court must
consider the facts which most strongly support the verdict.
The jury was entitled to give conflicting opinions whatever
weight they deemed appropriate.

-10-

ARGUMENT
POINT I
THE TRIAL COURT PROPERLY RULED THAT DR. JAMES HOWELL,
A GENERAL PRACTITIONER, WAS NOT COMPETENT
TO TESTIFY REGARDING THE STANDARD OF CARE BY WHICH
THE DEFENDANT, DR. ALLAN P. THOMAS, A PEDIATRICIAN,
SHOULD BE HELD.
Courts in nearly all jurisdictions, including Utah,
have long recognized that the medical profession has generally
become so specialized that it is no longer possible for a
specialist in one school of medicine to competently testify
as to the standard of care required of one practicing in
another school.

The Utah Supreme Court recognized the

foregoing principle in the case Burton v. Youngblood, 711
P.2d 245 (Utah 1985):
It is true that, ordinarily, a practitioner
of one school of medicine is not competent
to testify as an expert in a malpractice
action against a practitioner of another
school. (Citations omitted). In light of
the wide variation between schools in both
precepts and practices, as a general
matter, this rule makes good sense. It has
been judicially adopted in a majority of
states, (Citations omitted) and we follow
it here.
Id. at 248.
The general rule followed by the Utah Supreme Court
in Burton has been widely applied.

For example, in Pearce

v. Linde, 248 P.2d 506 (Cal. 1952), the Court held that a
specialist in internal medicine was not qualified to testify as
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to the standard of care required of an orthopedic surgeon.
Id. at 507. The court in Pearce stated:

"The testimony of

an expert in internal medicine would be no more persuasive than
that of a layman.11

Id.

In Greene v. Thomas, 662 P. 2d 491

(Colo. App. 1982), the Court held that a dermatologist was not
competent to testify as to the standard of care required of
plastic surgeons.

Id. at 494.

One possible exception to the general rule was
recognized by the Court in Burton.

The Court stated that a

practitioner of one school of medicine may testify as to the
standard of care required of a practitioner in another school
when there has been an adequate showing that the medical
procedure at issue is performed in exactly the same way by both
schools.

The Court held that a specialized plastic surgeon was

not competent to testify as to the standard of care of a
general plastic surgeon and explained its ruling as follows:
Had Burton's counsel laid adequate
foundation to establish that the
preoperative, surgical, and postoperative
methods governing Blelpharoplastic
surgery were identical, regardless of
whether the physician was a general or
specialized plastic surgeon, then the
requirements of the exception described
above would have been fulfilled and the
expert would have been free to testify.
(Citations omitted).
711 P.2d at 248.

In Hoffman v. Lindquist, 234 P.2d 34

(Cal. 1951) the court stated that the definitive criteria in

-12-

determining an expert's qualifications is "occupational

experience 1 1 .
He must have had basic educational and
professional training as a general
foundation for his testimony, but it is a
practical knowledge of what is usually and
customarily done by physicians under
circumstances similar to those which
confronted the defendant charged with
malpractice that is of controlling
importance in determining competency of
the expert to testify to the degree of care
against which the treatment given is to be
measured, (emphasis added)
Id. at 42. See also, Green v. Thomas, 662 P.2d at 493
(an expert witness must have acquired through experience or
study, more than just a casual familiarity with the standard of
care of the defendant's speciality.)
In summary, the following principles may be derived
from the foregoing cases:

(1) A specialist from one school of

medicine is not competent to testify as to the standard of care
of another school of medicine unless it can be shown that the
methods of treatment and diagnosis are common to both schools;
and (2) that the expert has some practical knowledge of what is
customarily done by physicians in the defendant's specialty
under similar circumstances.
In regard to Dr. Howell, plaintiffs' counsel failed
to lay the adequate foundation necessary for the court to allow
the witness to testify.

Dr. Howell, a general practitioner,

is not a member of the same school of medicine as Dr. Thomas, a

-13-

pediatrician.

(Transcript Vol. 2, pp. 74-79.)

Further,

his practice as a general practitioner is dissimilar to that of
the defendant.

Dr. Howell's experience with pediatric

patients is limited to his present employment as Medical
Director of the Wyoming State Training School, an institution
for mentally retarded persons of all ages (Transcript Vol. 2,
pp. 73-74) and experience as an intern during medical
school.

(Transcript Vol. 2, p. 78-79.)

In fact,

Dr. Howell was a medical student during the time Dr. Thomas
rendered care to Perry Anton.

(Transcript Vol. 2, p.

74.)
The trial court correctly held that Dr. Howell was
not competent to testify as an expert witness as to the
standard of care in this case.

No evidence was placed before

the court that Dr. Howell, who primarily works with mentally
retarded persons, had the special knowledge or knew the
procedures and routines commonly employed by pediatricians in
treating, screening and diagnosing pediatric patients.

The

court stated, flI think it would be a great error for the court
to allow Dr. Howell to give testimony with regard to the
professional care of the pediatrician".
pp. 97-101.)

-14-

(Transcript Vol. 2,

POINT II

THE TRIAL COURT PROPERLY RULED THAT JURY
INSTRUCTION NO. 16 WAS A CORRECT STATEMENT OF THE
LAW AND WAS AN APPROPRIATE INSTRUCTION TO BE
GIVEN IN CONJUNCTION WITH INSTRUCTION NO. 15
REGARDING THE STANDARD OF CARE.
Plaintiff's counsel objected to Jury Instruction No.
16, stating that it misled the jury as to the proper
standard of care; that it was not supported by sufficient
evidence and it led the jury to believe it must be more
sympathetic and forgiving that the standard of care requires.
(See, Appellant's Brief at p. 2 0.) The Instruction reads as
follows:
To aid you in finding on the issue whether
the doctor provided appropriate care, there
are a few distinctions that you should have
in mind. The law does not require of a
physician and surgeon perfection; nor
prophetic insight, or infallible judgment;
nor does it condemn him simply because his
efforts proved unsuccessful. The
difficulties and uncertainties in the
practice of medicine and surgery, the
unpredictable variations in response to
treatment, are such that no practice can
guarantee results.
When there is more than one recognized
method of diagnosis or treatment, and no
one of them is used exclusively and
uniformly by all practitioners of good
standing, it is not negligence for a
physician and surgeons, if in exercising
his best judgment, he selects one of the
approved methods, even if it later turns
out to be a wrong selection, or one not
-15-

favored by certain other practitioners. A
physician is liable for misjudgment only if
he arrives at a decision through a failure
to use ordinary care and skill or was
guilty of misattention or neglect.
In short, it is quite possible for a
physician and surgeon to err in judgment,
or to be unsuccessful in his treatment, or
to disagree with others of his profession,
without being neglectful.
The instruction as stated above is similar to
Instruction No. 50.3 contained in J. Crockett, Jury
Instruction Forms for Utah at 130-31 (1957) captioned
"Limitation Upon Duty Owed By Physician To Patient."

The

instruction is an accurate statement of the law and similar
instructions have been upheld by the Utah Supreme Court.
See, Gillespie v. Southern Utah State College, 669 P.2d 861
(Utah 1983).
Contrary to plaintiff's claims, the Instruction is
not a statement of the standard of care.

It is a limitation on

the physician's duty owed to his patient.

The Instruction is

an important instruction which supplements the standard of care
instruction.

Further, the instruction, in part, is supported

by, § 78-14-6 of Utah Code Annotated (1987 Repl.) which states,
"No liability shall be imposed upon any health care provider on
the basis of an alleged breach of guarantee . . . unless the
guarantee . . . is set forth in writing and signed by the
health care provider. . ."

-16-

Instruction No. 16 basically states three separate
legal principles key to medical malpractice cases: (1) the
physician is not a guarantor of results; (2) the physician is
not negligent for exercising his best judgment when he selects
between several recognized methods of treatment and achieves a
bad result; and (3) the physician can err in judgment or be
unsuccessful in his treatment without being negligent.

In

Watson v. Hockett, 107 Wash. 2d 158, 727 P.2d 669 (1986), the
Washington Supreme Court held that in all medical malpractice
cases, doctors are ordinarily entitled to instructions that the
doctor does not guarantee good results; a poor medical result
is not, in itself, evidence of any wrongdoing by the doctor;
and a doctor is not liable for an error in judgment, in and of
itself.

The court stated:
The "no guarantee," "bad result," and
"error in judgment" instruction . . .
supplement the standard of care; while they
may clarify it, they do not change it.
Thus, these instructions can only be given
in connection with a proper standard of
care instruction.

(Footnotes omitted.)

Id. at 727 P.2d 674.

As stated above, Jury Instruction No. 16 is an
appropriate instruction and accurate statement of the law.
See, Broadbent v. U.S. Fidelity and Guaranty Co., 25
Utah.2d 430, 483 P.2d 894 (1971) (the practice of medicine is
not an exact science, rather it is an art and a doctor is not a
guarantor results in any case);

Collins v. Meeker, 198

-17-

Kansas 390, 424 P.2d 488 (1967) (neither physician nor surgeon
is guarantor of accuracy of diagnosis or effectiveness of
treatment prescribed);

Miller v. Kennedy, 91 Wash.2d 155,

588 P.2d 734 (1978) (in medical malpractice actions, a bad
result of treatment, in itself, is not evidence of negligence);
Norden v. Hartman, 134 Cal.App.2d 333, 285 P.2d 977
(1955) (a physician or surgeon is not liable for every untoward
result which may occur.

He is only required to have the degree

of learning and skill which is common in the medical profession
and is applying ordinary care in the treating of his patient).
See also, California Jury Instructions

B.A.J.I. Civil,

7th Edition, 6.02 (1986) (a physician is not necessary
negligent because he or she errs in judgment or because his or
her efforts prove unsuccessful).
Instruction No 16 was given in connection with Jury
Instruction No. 15 which the plaintiff admits "was an accurate
description of the standard of care."
Brief at p. 19.)

(See, Appellant's

The plaintiff has failed to cite any case law

that would indicate the Instruction is contrary to Utah law or
should not be used in a medical malpractice case of this nature.
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POINT III
THE TRIAL COURT PROPERLY DENIED PLAINTIFF'S OBJECTIONS
TO STATEMENTS MADE BY DEFENSE COUNSEL DURING
CLOSING ARGUMENT.
It is well established that counsel are allowed wide
latitude in making closing arguments to the jury and the
latitude permitted counsel lies largely within the discretion
of the trial court.

S_ee, Schlesselman v. Gouge; 163 Colo.

312, 431 P.2d 35 (1967) and Skelly Oil Co. v. Urban Renewal
Agency of Topeka, 508 P.2d 954 (Kan. 1973).
The plaintiff claims that the Court erred in refusing
to grant plaintiff's Motion for a New Trial after plaintiff
objected to a number of statements made by defense counsel in
closing argument.

Specifically, the plaintiff found the

following to be objectionable:
A.

Statements Concerning the Fact that the Minor Plaintiff
Failed to Attend and Testify at Trial.
In closing argument, defense counsel made the

following comments concerning the absence of the minor
plaintiff, Perry Anton:
He is going on twelve, right? Where is
Perry? There is no doubt in my mind that
an eleven-and-a-half year old kid knows the
difference between truth and something that
is not. It is no doubt in my mind that an
eleven-and-a-half year old kid can come
into this courtroom and tell you if he has
got headaches, and tell you if he has got
problems in school, and tell you if he has
got difficulties with regard to going to
-19-

the bathroom, and tell you if he can't get
along with this friends because he has
toileting problems, and tell you he can't
run and swim and play baseball with the
boys and ride a motorcycle, and ride a
horse and do all these other things because
he is too sick. That is what I mean by
being frank. Where is he? They had him
here. They put him on their lap to start
this trial, and as soon as we got into it,
he disappeared and you haven't seen him
since and neither have I. Now you say,
"Gee, you don't want to do this to a young
kid. You don't want to put Perry in here
and traumatize him and have him affected
psychologically for life, I guess." I
don't and I wouldn't. I never would my own
and I never would Perry. The facts are
still the same. That is where the evidence
really needs to come from, and we can all
agree a request like that is absolutely
poppycock.
Transcript Vol. 4, pp. 181-182.
In Borth v. Borth, 221 Kan. 494, 561 P.2d 408
(1977), the court stated that a party who is mentally and
physically able to do so should ordinarily be expected to
attend the trial which he is personally interested, and to
testify on his own behalf to facts in issue in which he has
personal knowledge.

"Failure of a party to attend trial or to

testify, where such party has the opportunity to do so, may
properly be commented on by opposing counsel."

Id. at 441.

See also, 88 C.J.S. Trial § 186; 75 Am. Jur. 2d Trial § 235.
Failure of a party to take the stand on his own
behalf in a civil case has been held to be the proper subject
of comment in numerous jurisdictions.
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See, Silveira v.

Kegerreis, 422 N.E.2d 789 (Mass. App. 1981) (failure of a
party to take the stand on his own behalf, except in criminal
cases, is a proper subject for comment in argument); Gumenick
v. United States of America and Eulis Reed, 193 S.E. 2d Va.
(1973) (failure of parties in civil actions to attend and
testify may be the subject of comment by counsel in its
argument before the jury); and (Craig v. Borough of
Ebensburg, 137 A.2d 886 (Pa. 1958) (in a civil action, comment
on failure of a party to be present at trial is not improper).
As stated in defense counselfs closing argument,
Perry Anton was approximately eleven-and-a-half years old at
the time of trial.

He was in Court at the beginning of the

trial, but then, left without explanation.

He is a party

plaintiff and without his testimony as to his present
condition, it was difficult, if not impossible for the jury to
ascertain what his present condition and physical limitations
were.

This was particularly true since his primary treating

physician, Dr. Deitzman, did not testify at trial.
(Transcript Vol. 2, p. 154.)
According to case law cited above, observations made
by defense counsel regarding Perry's absence from the courtroom
were appropriate and should not be considered prejudicial to
the plaintiff's case.
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B.

Comment regarding Plaintiff's Expert Witness,
Dr. Jack McAnich.
Defense counsel made the following comments in

closing argument regarding the testimony of Plaintiff's expert,
Dr. Jack McAnich:
I think that opinion comes a whole bunch
into play when you start to talk about the
opinions that have been expressed here by
reading the deposition of Dr. McAnich, who
is in California, who in his deposition
says he plans to come here, who in his
deposition says he is nothing but a hired
witness and then he doesn't show.
Check this one out, though: "Belongs to an
expert witness service nationally." This
was in February of 1987, received for the
past two years, twenty to twenty-five cases
to review from Dr. Lerner's expert witness
service, $500.00 a day, testify for both
sides.
Okay, once it showed he was objective.
"Who do you testify for?" "Both sides."
"Well, in response to my question, 'I
testified for a doctor in Marin County.'
That is both sides, right?" "Couldn't
remember the doctor's name, couldn't
remember the doctor's attorney. Couldn't
remember the other side's attorney. It was
a doctor who was in Marin County, who was a
neurologist, get twenty to twenty-five
cases in two years from the professional
expert witness service. That, ladies and
gentlemen, is what most of us in the
practice of law call a "hired gun." That
is the way it works, whether he is here by
his deposition or whether he is sitting
back there. That is the way I call it.
(Transcript Vol. 4, pp. 186-187.)
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In Board of Education of South SanPete School
Dist. v. Barton, 617 P.2d 347 (Utah 1980), the Utah Supreme
Court discussed the fact that expert witnesses, like other
witnesses, are influenced by conscious and sometimes
unconscious biases and the jury is entitled to know the
essential background facts of witnesses so as to be able to
give proper weight to their testimony.
Likewise, In Cogdell v. Brown, 230 N.J. Super. 330,
531 A.2d 1379 (1987), the court stated:
Particularly in medical malpractice cases,
the credibility of the experts is a
paramount issue. Whether an expert is a
"hired gun" or one whose opinions have
greater foundations of objectivity is an
issue to be litigated by counsel and
considered by the jury.
Id. at 1382.
Defense counsel did not make any false statements
regarding parties Dr. McAnich had or had not testified for.
Counsel merely pointed out that Dr. McAnich claimed to
testify for both sides; yet, in response to specific questions
Dr. McAnich could not remember doctor's names, doctor's
attorney's names or other identifying information.

Defense

counsel merely drew the inference that Dr. McAnich primarily
testified on behalf of plaintiffs.
It is entirely appropriate for counsel to comment in
closing argument on the evidence and any reasonable inference
which may be drawn from the evidence.
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See, Swift v.

Weston, 511 P.2d 915 (Colo. app. 1973) and Aguilar v.
Carpenter, 1 Ariz. App. 36, 399 P.2d 124 (1965).

Further, any

inference drawn by defense counsel is not evidence and
plaintiff's counsel, in rebuttal, had ample opportunity to
correct any perceived misstatements or to draw entirely
different inferences from the facts and testimony given.
Plaintiff claims that defense counsel in closing
argument made unsubstantiated statements regarding the use of
Dr. McAnich1s deposition which led the jury to believe that use
of the deposition, in lieu of Dr. McAnich1s appearance,
amounted to an admission by Dr. McAnich that the case was not
worth while.

The only statement made by defense counsel in

closing argument regarding the absence of Dr. McAnich was as
follows:
You are not bound by such opinion. Give it
the weight to which you deem it is
entitled, whether it be great or slight,
and you may reject it if in your judgment
the reasons given for it are not sound. I
think that opinion comes a whole bunch into
play when you start to talk about the
opinions that have been expressed here by
the reading of the deposition of
Dr. McAnich, who is in California, who in
his deposition says he plans to come here,
who in his deposition says he is nothing
but a hired witness, and then he doesn't
show.
(Transcript Vol. 4, p. 177.)
Contrary to plaintiff's claims, defense counsel never
said that Dr. McAnich's absence amounted to an admission that
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the case was not worthwhile.

He merely pointed out the fact

that Dr. McAnich indicated in his deposition that he was a
hired witness and that he planned to testify at trial but did
not show.

Defense counsel did not misstate the facts. As

stated above, any inference drawn from the facts can be
countered by plaintiff's counsel in rebuttal.
C.

Comments Regarding Exclusion of Dr. James Howell as an
Expert Witness.
In closing argument, defense counsel made only one

comment regarding Dr. James Howell:
Now, you've got another expert that
supposedly came here; Dr. Howell.
Dr. Howell couldn't tell us a thing.
Dr. Howell took the stand and Dr. Howell
was gone.
Contrary to plaintiff's objection, the comment was never made
that failure of Dr. James Howell to testify as an expert
witness was evidence in favor of Dr. Thomas's compliance with
the proper standard of care.
D.

Comments Regarding the Standard of Care.
The plaintiff argues that defense counsel made a

variety of statements about what the proper standard of care
was and led the jury to believe the standard of care was higher
than it actually was.

(See, Appellant's Brief at p. 38.)

Plaintiff quotes defense counsel as follows:
The responsibility is on the plaintiff to
prove that Dr. Thomas flat out messed up.
He flat out violated the standard of care.
-25-

And how do you know whether he violated
the standard of care? By expert testimony
from those who are familiar with the
standard of the community.
Transcript Vol. 4 P. 178.
The first part of defense counsel's comments, as
stated above, is not directed toward the standard of care but
rather toward which party bears the burden of proof.

The

phrase "flat out messed upM merely implies that it is the
plaintiff's burden to show that Dr. Thomas breached the
accepted standard of care. The second part accurately states
that the jury must look to expert medical testimony in order
determine whether Dr. Thomas violated the standard of care.
Defense counsel's comments during closing argument
were entirely appropriate in this case.

Contrary to

plaintiff's allegations, defense counsel merely stated the
facts.

Case law supports defense counsel's right to draw

reasonable inferences from the facts.

Further, plaintiff's

case was not prejudiced since plaintiff's counsel had ample
opportunity to draw different inferences and to persuade the
jury in accordance his version of the testimony given.
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POINT IV
THE TRIAL COURT PROPERLY HELD THAT THERE WAS
SUFFICIENT EVIDENCE TO SUPPORT THE JURY VERDICT
OF "NO NEGLIGENCE" IN FAVOR OF THE DEFENDANT,
DR. ALLAN P. THOMAS
It is a well-established legal principle that a jury
verdict may only be upset "upon a showing that the evidence
so clearly preponderates in favor of the appellant that
reasonable people would not differ on the outcome of the
case".
(1984).

Bundy v. Century Equipment Co., 692 P.2d 754
See also, E.A. Strout Western Realty Agency v.

W.C. Foy & Sons, 665 P.2d 1320 (Utah 1983) and Ute-Cal
Land Development Corporation v. Sather, 605 P.2d 1240 (Utah
1980).
In Groen v. Tri-O-Inc, 667 P.2d 598 (Utah
1983), the court held that it is the exclusive province of the
jury to determine the credibility of the witnesses, weigh the
evidence and make findings of fact.

In determining if there is

sufficient evidence, the court will consider those facts which
most strongly support the verdict and where there is conflict,
the court will consider as true that evidence which supports
the verdict.

Ute-Cal Land Development v. Sather, 605

P.2d at 1245.
The main issue in this case was whether Dr. Thomas
was negligent in failing to diagnose that Perry Anton,
suffered from posterior urethral valves, a rare congenital
-27-

disorder.

At trial, expert testimony was given on behalf of

Dr. Thomas from which reasonable jurors could find Dr. Thomas
acted appropriately.

For example, Dr. Grant Snow, a pediatric

urologist testified that the condition the plaintiff suffered
from was an extremely rare disorder and is often difficult to
diagnose. (Transcript Vol. 4, pp. 106-107.)

Common

symptoms include abdominal masses, weak urinary stream, and
failure to grow if kidney damage is present.
Vol. 4, p. 110.)

(Transcript

No evidence was presented at trial which

indicated the that Perry Anton had abdominal masses or that
Dr. Thomas saw or was told that Perry had a weak urinary
stream.

Finally, any evidence of failure to thrive could have

been attributed to a number of different causes.
Dr. Stanley Child, a pediatrician of 38 years, also
testified that posterior urethral valves are very rare in
children.

He stated that he has only seen this condition once

in his 38 years of practice.
41.

Transcript Vol. 4 pp. 40 -

It was Dr. Child's opinion that Dr. Thomas did not have

sufficient indications to cause him to order the necessary
testing to determine whether Perry had urethral posterior
valve blockage and therefore, did not deviate from the accepted
standard of care.

Transcript Vol. 4 p. 43.

Even though Dr. McAnich claimed that Dr. Thomas
should have diagnosed Perry's problem by the time Perry was
six months old, testimony given at trial which clearly
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indicated that Perry's symptoms did not arise until February
of 1979 when Perry was over two years old.

Further, by the

time Perry was approximately 18 months old, he had been seen
by at least two other pediatricians, neither of whom had
diagnosed the problem.
Expert witnesses from both sides were in conflict in
regard to the standard of care.

The jury was entitled to give

such conflicting opinions whatever weight they deemed
appropriate.

Goen v. Tri-O-Inc, at 603.

There is substantial credible evidence in the record
to support the jury's verdict that defendant, Dr. Allan P.
Thomas was not negligent in this case.

The evidence does not

so "clearly preponderate" against Dr. Thomas that reasonable
people would not differ on the outcome.
CONCLUSION
This is a medical malpractice case based upon the
alleged failure of Dr. Allan P. Thomas, a pediatrician to
diagnosis that the plaintiff, Perry Anton, suffered from
posterior urethral valves.

The plaintiff's allegations of

error and insufficient evidence to support the jury verdict are
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not supported by the record or by case law.

Therefore, the

jury verdict of "no negligence", in favor of Dr. Allan P.
Thomas should be upheld.
DATED this

12th day of

March

, 1990.

RICHARDS, BRANDT, MILLER
& NELSON

Gary D//Stott
JoAnn W. Carnahan
Attorney for Respondent

CERTIFICATE OF HAND-DELIVERY
I HEREBY CERTIFY that a true and correct copy of
the foregoing instrument was hand-delivered
on this 12th day of
March
, 1990, to the
following counsel of record:
B. Ray Zoll
ZOLL & BRANCH
5300 South 360 West, Suite 360
Salt Lake City, Utah 84123

ANTON/B/JCW

-30-

ADDENDA

-31-

ADDENDUM

VOLUME 1

morning.

You have reviewed Dr. Thomas's records?

A

Yes, I have.

Q

Did you see these two visits on Dr. Thomas

records?
A

I did not see the earache.

hospital visit on Dr. Thomas

records.

I did not see the
The first

newborn visit that I took him in to which is
January 14, I believe was the very first newborn visit,
which is a month after he was born, which I thought was
standard procedure.

Within four weeks you generally

take them in.
Q

You took him in January?

A

Yes.

Q

You said just a moment ago you had seen

another doctor some six months.
sorry, let me interrupt you.

Who was that?

I am

So between January, at

least delivery, and this time period you are talking
about, six months old, Dr. Thomas did all the
treatments?
A

Right, he did.

Q

And there came a time after that you went and

saw another physician?
A

Uh-huh (yes).

Q

Can you tell me when that was?

A

Approximately about six months.

Wasatch
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Pediatrics moved into a building about a mile or two
away from where we were living.

So, I proceeded to

take TJ down there to Dr. Susan Sporkie.
Q

TJ or Perry?

A

Excuse me, Perry.

down there to her.

Perry and TJ actually went

TJ went in for visits.

going down to Susan Sporkie.

He started

This is one of those

clinics you just see the doctor on call.

You did not

have a definite appointment with any doctor.

You

called up and you said, "I need to get my child in to
see the doctor."

If you want to see a certain doctor,

you had to make an appointment.
like that.

Well, I really didn't

I would like to see a certain doctor.

Q

How long did you stay with that system?

A

I don't know if I stayed with him the whole

year or so before I returned to the clinic, or if
within that time I went to see Dr. Crus Jenkins at
Parkview Pediatrics.
Q

What was your understanding of who

Dr. Sporkie was with?
A

It is my understanding she was with the Salt

Lake Clinic.

It was an off branch of the Salt Lake

Clinic because that is now called Alta View Hospital, I
believe.

And they built a brand new Salt Lake Clinic

out there.

I was under the same impression that all of
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our records were going to Dr. Thomas's office.
Q

You indicated there was a reason you decided

to go full-time back with Dr. Thomas?
A

Yes, I did.

It was because of the fact I

didn't like this getting whatever doctor was there to
look at Perry.
Q

Were there any other symptoms that you were

noting that were occurring with Perry?
A

It was a reoccurrence of everything that was

continual.

It was the sore throats, the earaches.

By

this time he was looking into pneumonia and he was
starting to wheeze.

Right around in there, where it

seems to me like we were getting croupy at night.
Q

So then, you were returned to full-time care

for Dr. Thomas?
A

I went back to Dr. Thomas.

The 20 miles in

to Dr. Thomas seemed worth the trip instead of going
down around the corner and just getting anybody.
Q

You trust Dr. Thomas?

A

Very much.

Q

Did you tell him about the incident or all of

the symptoms that had occurred during the time period
you were with the others, what you believed to be Salt
Lake Clinic representatives?
A

I don't really remember telling him.

It was
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Q

(By Mr. Zoll) If I might just ask you a

couple of questions, doctor, about that.

First, I

noticed on 12-1-81 in that very report, is it, did you
order any lab work or any work-up?
A

I did.

Q

What did you order?

This was the first time

you ever visited Perry?
A

That is correct.

Q

What did you order?

A

All patients in a urologist's office are

screened and thought of in urinary context.
report is a urinalysis done by myself.

On that

And then in

addition, after hearing his history and physical, I
felt that it was necessary to order a kidney study,
which is an x-ray of the kidneys called Man intravenous
pyelogram."

Abbreviated "IVP" and a bladder study and

urethra study, which I call "a voiding cystourethrogram
or VCU."
Q

I will have you clarify a little bit

professor, since you are used to the terms and we as
laymen or jury don't understand some of the terminology
as we should.
urinalysis?

You mentioned "urinalysis."
ANSWER:

What is

Urinalysis is an examination of the

urinary specimen done in my office by myself, where I
spin the urine for a minute or two, decant the
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suprarenal gland, test it: for blood cells, protein,
sugar, ph and specific gravity.

And then I spin the

bottom concentrate and look under the microscope for
red cells, bacteria and white cells.
Q

Absent an infection of the urine, your

urinalysis will not uncover urethral valve?
A

Urinalysis is a screening study intended only

to differentiate normal people from people with
problems.
Q

So, I guess if I understand that, then would

a urinalysis, absent an infection, pick up or in any
way be able to lead to post urethral valves?
A

No.

Q

You also mentioned a couple of other tests

here.

IVP and VCU.

Would you please, if you could as

best you could graphically illustrate, what they are
and how they work?
A

I think I can stick it through.

An

intravenous pyelogram is a routine study used by most
urologists and other physicians to show the anatomy and
somewhat the function of the kidneys.

It is done by

injecting intravenously iodine containing Ibeus (phonetic)
which is
/concentrated in the kidney, which is filtered and
stored in the kidney-collecting structures.

Shows up

on x-ray as a white substance and will show the anatomy
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and to some degree the function of the kidneys.
about 20 minutes.

Takes

Usually there is about six or eight

films.
Q

What is a VCU view?

A

VCU view shows the bladder and a voiding

cystourethrogram is done by placing a catheter in the
urethra from the outside into the bladder, filling the
bladder with an iodine containing solution and then we
couple that with a movie called a cynocystourethrogram
where x-rays are taken of the bladder full.

Bladder on

the right side, bladder on the left side and then the
patient

stands if he will cooperate and urinates and

then a movie is taken, as well as a few still pictures
of the urine egressing from the body.
Q

Well, an IVP, do you use it customarily or

routinely to discover any obstruction of the urinary
tract, particularly the urethra?
A

IVP will show obstructions of the upper

tract, the kidney, but not of the urethra.
Q

Now, can you tell me if an IVP is, I think

you said, fairly routine?
A

Routine for urologic practice, yes.

It is

one of our most frequent tests.
Q

Is it relatively inexpensive?

A

It costs about $125.
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Q

Is it considered evasive?

A

Invasive.

vein.

A needle has to be placed in the

In a child that is invasive.

hazards in an IVP.

And there are some

Some people are allergic to the

items containing dyes and a certain small fraction of
them will have anaphylactoid reaction, which can result
in hives, difficulty breathing and there have been a
few reported deaths.
Q

You have somewhat of a routine in doing

these?
A

We run IVP's routinely in infants, yes,

several months.
Q

What is the earliest you can run an IVP and

feel comfortable?
A

There is a protein which prohibits IVP's in

children less than a couple of weeks old-

Most

radiologists do not use an item containing dyes because
it causes precipitation of items in the kidney and will
cause kidney damage.

But in emergent cases it can be

used at any age.
Q

Now, if I can draw your attention back to

that Exhibit No. 1 for just minute.

It first mentions

there, just so I understand the document a bit, it says
who the patient is.

It has a date of the visit and

that is accurate, I believe, as best you know, 12-1-81?
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A

That to the best of my knowledge is correct.

Q

From 12-1-81 there was the IVP order that you

have mentioned, among other tests you have mentioned.
How long did it take to get the IVP results back?
A

The IVP was done on 12-8-81 at Primary

Children's Medical Center.

I usually get those reports

by telephone if there is something going on.

I don't

recall specifically when I first became aware of the
results of the IVP, but it must have been quite soon
because I saw Perry in the office that same day.
Q

That would be 12-8. A week after your first

visit the IVP results came back and you saw Perry that
same day?
A

A week to the day.

Q

And then what were the results of the IVP?

A

The x-ray description of the IVP shows

"Marked hydronephrosis and hydroureter thought to be
secondary effects of the previously noted urethral
obstructive problem."

That is the report as given by

Dr. William Nixon, our radiologist at Primary
Children's Medical Center.
Q

I will ask a couple of questions about that.

"Marked hydronephrosis," does "marked" mean anything to
you?
A

It means a lot.
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what you did and what you observed with respect to the
surgery?
A

On the 11th of December I did cystoscopy,

which is to look up through the urethra with a small
instrument, with a light and a poly tube that is
capable of running water.

I looked at these carefully,

at the urethra, the sphincter, and the verumontanum and
discovered valves in that position.

And then I used a

resectoscope, which is a small wire with electrical
current which can be applied to do cuts, and tried to
resection the valves.
Q

Did you resection, remove and cut off?

A

Removed, cut out.

Q

All right, what was the patient under?

A

Under general anesthesia.

Q

Can you tell me what general anesthesia is?

A

He was put to sleep by breathing an

anesthetic gas and then an intravenous line was started
after he was asleep, and probably a tube was put down
his throat and he was maintained on nitrite oxide
thlophene and probably sympanol.

The patient was

asleep on assisted breathing.
Q

How long did the procedure take?

A

It is relatively a short procedure.

30 minutes actual operating time.

Probably

Getting the patient
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in and around and ready, probably the patient was gone
from his mother for an hour, or an hour and a half.
Q

Can you tell me then the results of your

cystoscopy?
A

Cystoscopy saw these valves and resectioned

Q

Please tell me the results.

A

We repeated the x-rays of his bladder.

them.

Again, a short time after, on the 29th of December, and
we were not happy with the results.
valves is not always complete.

We went to err on the

side of not taking too much out.
the 29th.

Treatment of

We were not happy on

I scheduled him for a re-look and repeat

resection on the 8th of January.
Q

You basically did the same thing?

A

Basically, the same thing.

Q

What were your results, doctor, as to the

urethral valve removals?
A
time.

The urethral valves required still another
I was still not totally happy.

I am looking for

a voiding cystourethrogram which was taken in March,
and I wanted to look back again.

This is not easy

surgery and this is, I must say, probably the rule more
than the exception to look back several times.
Q

What is "cystoscopy"?
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that meant?
A

Colds, croup, influenza, strep throat, meds:

recent sulfur, globulin I.M. (intramuscular) for two
weeks.

Then hospitalized with the croup.

I think I

hospitalized him with the croup after one stage, and
his older brother without problems.
Q

Is upper respiratory infections you have, or

is it considered in any way a symptom for urethral
valve diagnosis?
A

No, not to my knowledge.

Q

Let me show you Plaintiff's Exhibit 5.

a letter dated 12-11-81.

It is

Can you identify that for me,

please?
A

This is not a letter.

This is an operative

report, 12-11-81.
Q

This is your report?

A

This is my report, dictated by me.

This is

an operative report of the first operation I performed
on Perry Anton:
Q

Cystoscopy and TUR urethral valves.

And it accurately reflects in that report the

operation and procedure you followed; is that true?
A

Yes.
MR. ZOLL:

I would offer it.

MR. STOTT:

No objection.

THE COURT:

5-P is received.
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Q

(By Mr. Zoll) Let me show you what is marked

now as Plaintiff's Exhibit No. 6.

Can you identify

that, sir?
A

This is my office note, handwritten by me.

It is my office note on 12-8-81, second visit.

"IVP,

VCU=Hugh hydronephrosis, bilateral, with urethral
valve.

Admit to Primary Children's Hospital on 12-10-

81. TOR valve on 12-11-81."
Q

Would you read the inscription at 12-22-81.

A

"Patient had croup over the weekend, slow

stream.

Disposition:

Repeat VCU.

That is the antibiotic.
vomit.

"Sulfur causes patient to

Urinalysis was clear."

Q

That is signed by you?

A

That is signed by me.
MR. ZOLL:

Q
doctor.
A

Change to Velosef."

I would offer Exhibit 6.

MR. STOTT:

No objection.

THE COURT:

Received.

(By Mr. Zoll) It says "slow stream" there,
Can you tell me what that means?
It means he is not urinating a full stream.

He is not urinating a fast stream.

It means he has

some hesitancy in urination.
Q

Is that a symptom related in any way to

urethral valve?
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A
22.

Patient was operated on 12-11.

He was 11 days post-op.

This is 12-

He could still have some

raw mucosa in his urethra upon my inspection.
going over —

Urine

acid urine going over a raw mucosa causes

pain, hesitancy, slow stream, other symptoms, but I was
disturbed enough about it that I wanted a repeat x-ray.
As I stated earlier, it is ofttimes that the first
resection of valves only cures maybe 40 to 60 percent
and it is not uncommon to have to go back a second
time.
Q

That is what I was thinking.
In the event that it was before any kind of

cystoscopy or surgery, is stream of any significance in
the diagnosis of urethral valves?
A

It is.

Q

What is the significance?

A

Usually, they have a poor, weak stream.

Q

You can determine that by observation?

A

Well, you don't ofttimes get a five-year-old

boy to void for you, but you ask the mother.

She

listens at the doorway and asks the boy, but
observation is not very frequent an opportunity.
Q

It is at least one method?

A

It is a method.

Q

Let me show you Exhibit 7.

A

This is my office visit on 12-29-81.

"VCU
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not much change.
infected.

Needs repeat cysto.

Croupy at night.

Urinalysis was

Keep on Velosef and

Dimetepp."
Q

Doctor, if I can interrupt for just a moment.

Let me get you to identify without reading, and maybe I
can move just a little quicker.

That is your report

and does bear your signature, does it not?
A

Three times.

Three office visits, yes.

Q

It is an accurate reflection?

A

Those are my office notes, a reflection of

visits for the patient to my office.
MR. ZOLL:

Q

I would offer that exhibit.

MR. STOTT:

No objection.

THE COURT:

Received.

(By Mr. Zoll) Let me show you now what has

been marked as Plaintiff's Exhibit 8.

Can you identify

that for me?
A

This is a Primary Children's Medical Center

hospitalization summary.

This is a summary of the

admission from 1-10-82 to 1-13-82, identifying me as
the attending physician.
Urinary retention.
3.

2.

"Final discharge diagnosis:
Postoperative ileus.

Status post-transurethral resection of posterior

urethral valves."
It is a history, past medical history,
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physical examination, hospital course and the follow-up
disposition.
Q

You prepared that document?

A

It was prepared by my then resident,

Dr. Michael Sutphin, who is the urology resident.
Although I don't see my signature on this photocopy, I
am sure I signed it.
MR. ZOLL:
MR. STOTT:

I offer it, Your Honor.
May I see it.

(Pause) No

objection.
THE COURT:
MR. ZOLL:
Q

Received.
Thank you, Your Honor.

(By Mr. Zoll) Doctor, there came a point in

time when you decided to have some operation, to
perform an operation on Perry Anton.

You recall that?

A

I do.

Q

Can you tell me the events that led up to

that operation and your decision to so operate?
A

To the best of my recollection I had operated

on his urethral valves three times, three times. By
the third time I was satisfied that I had completely
removed the valves.

To my recollection, the VCU so

indicated that the valves were gone.

Patient had

developed vesicoureteral reflux, along with his
hydronephrosis.

His reflux and hydronephrosis was not
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A

They were as expected, quite good.

is they were probably better than expected.

The fact
His ureter

is emptying, his reflux was stopped except for a small
wisp of reflux on one side.

His kidneys were

stabilized or improved, and it was deemed a great
success.
Q

Now, I will show you a couple of documents,

if I might, relating to that surgery, if I could mark
that please.

(Pause) I guess you entered into the

report reflecting the surgery and reflecting the
effects of what you observed in that surgery; did you
not?
A

That is right.

That is called "an operative

report."
Q

Let me show you a series of documents and ask

you to identify, first, Plaintiff's Exhibit No. 9.

Can

you tell me what that is?
A

This is an operative report.

This is a

discharge summary of Primary Children's Hospital
covering the period when Perry Anton was admitted to
the hospital on September 9, 1982 and he was discharged
on September 22, 1982.

As the final analysis, the

operation, the history, the past history, the review
history, summary of hospital, the discharge treatment
plan and follow-up plan dictated by Dr. Sutphin and
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needed at that time."
Q

It says your last contact with Perry was on

May 8, 1984; is that correct as of this date?

When I

say "this date," I mean as of right now in the
courthouse.
A

I am looking for my last progress note.

The

last time Perry was in my office that I have a record
of was 5-8-84.
Q

That is consistent then with that letter, is

it not?
A

Yes.

Q

What is meant by the term "asymptomatic"?

A

Without symptoms, without symptoms of

pathology.
Q

Normal functions, normal body functions.
All right.

The last full paragraph, other

than the last line on that letter we were reading a
moment ago, it says, "Perry was generally
asymptomatic," is that correct?
A

That is what the last paragraph says in my

progress note:

"VCU at Primary Children's Hospital.

Whisper reflux on the left.
Ultrasound:

No valves remain.

marked improvement in hydronephrosis.

wetting two out of seven times.
incontinence.
Q

No meds.

Bed

Occasional daytime

Growing and doing better."

In fact, you have a note in that letter about
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A

And before he goes to school in the morning.

Q

Is this becoming a ritual or a training

program?
A

Perry has been well trained.

He always knows

that at recess at school his first obligation is to go
to the bathroom.
Q

Does he do it twice again in a row?

A

I don't believe he does it twice in a row. I

am not there to see it.
Q

Is Perry, as you observed, conditioned to do

it at your house at least before school and at night,
and twice in a row?
A

He is very well conditioned.

Generally, I

don't have to ask him about it now.
Q

Now, is he still currently on any kind of

medication?
A

Yes.

Q

What medication?

A

Timmeron is what he is on now.

He was on

Adament before and it controls the high blood pressure.
It doesn't control migraine headaches.
Q

He does have high blood pressure?

A

Yes, we moved up to Oregon.

We were up there

a couple of years and I would take Perry and T.J. a
couple of times a year, whenever, just/3. check-up for
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mentally retarded.

Approximately 425 residents of the

institution.
Q

What is your primary function or relationship

or duties, so to speak, with that institution?
A

Well, it is two fold.

I am the medical

director and so I am responsible for supervising three
other physicians on the staff.

And in addition to that

administrative function, I also provide general medical
care to the residency institution.
Q

Can you tell me what is the patient base or

clientele, or group of people that you see there at the
hospital?
A

Well, it is a wide range of both ages and

medical situations.

I would estimate that

approximately 25 percent of our folks are in the
pediatric age group.

Probably another 20 to 25 percent

are in the geriatric age group.

So, I think our

distribution of patients, in terms of age, is fairly
comparable to that in a normal community.
Q

All right.

I am going to back you up to

medical school for just a minute.

Can you tell me

where you attended medical school and when?
A

I attended the University of Utah, College of

Medicine, from 1979 until I graduated in 1983.
Q

During the course of that medical school
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training here-at the University of Utah, did you take
any variety of courses relating to pediatrics?
A

Well, as part of the core curriculum at the

university, there is a mandatory clinical clerkship, it
is called, in pediatrics.

There is academic course

work and then you work under supervision in the wards
in the mandatory clerkship, and then you have an
opportunity in the senior year to take some additional
elective courses that are clinical.

As a medical

student, you work under the house physician, as well as
the attending physicians.
Q

During the course of the medical training

that you had, did you gain any special interest in
pediatrics?
A

Well, I at one time thought I might do

pediatric residency.
in that.
Q

I had sort of a personal interest

My own daughter has a problem.
Did you take any extra courses or any other

training along that line?
A

I did take a number of elective courses,

focusing on pediatrics in my last year of medical
college.
Q

Then after medical school, what did you do?

Did you perform any internship of any type?
A

Yes, I did what is known as a —

they called
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the trans LtiorTal internship.

It is a rotating

internship here at the LDS Hospital here in Salt Lake.
In addition, I was involves in some research, in
clinical hene-11" LCS down at

the American Fork Training

School.
Q
n loment.

Let me focus nn those i wo iteais for ^ust a
- •

is the mandatory rotation you are talking

about?
A

During m^rii HI *V hnn I ,-nu are required t~

cover scr: :i trie oroaa spectrum of general medicine.
You do a series of six to eight-week rotations i n eact 1
v

-ea *f medicine, like genet n

uni internal medicine,

pediatrics, OBGYN, ana that is part of the
iandatorv training as a junior, before yoi i lend to take
elective courses.
Q

I guess I don't understand the rotation part.

Are you seeing patients during that time?
A

Are w<« t. 3 j ki ng about medical school?

Q

Right after medical school.

A

Rotating internship, rotating internship

consists again of spending a fixed period of time.
U-* ;*--

: 1« one to three months on the different

broad areas of medicine, general and interna J medicine
pediatrics and nBHYN, am
ot elective things.

aps you do a month or two

It is sort of a means of giving
7 6

you the fundamentals in general medicine.

Familiarity

with the basics in each area.
Q

Rotating internship provide you access to the

pediatric side.
A

Please explain.

That is correct.

I did three months of

pediatrics at the Primary Children's Medical Center and
then did an additional month of child psychiatry as an
elective.
Q

About three months.

that means?
A

Can you tell me what

What do you do during that time period?

During that time you are one of the house

staff physicians and so as patients are admitted to the
hospital, you are primarily responsible for that care
under the supervision of the physician who admits them
to the hospital.

He is known as the "attending

physician," and it is a way of having supervision but
also it is a teaching tool because you get to see a
large number of patients who come into the hospital.
You do the evaluation when they come in the door, and
you care for them while they are in the hospital.
Q

During the time period you were in medical

school and afterwards, your internship was taking place
in Utah, as I understand it; is that correct?
A

That is correct.

Q

How long does that last?
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A

My ii iteri isi u p w a s • <ne year.

Q

And right after internship, what did you do?

A

Then I joined the staff at the Wyoming State

Training School in Lander as a s t a : : physician.
Q

What certification do y o u have there?

A

son licensed to p r a c t i c e in the State of

Wyoming.
i

While y o u were in m e d i c a l school and in the

intern program y o u have m e n t i o n e d here in Utah, did y o u
have occasion to study in any w a y w h a t the existing
standard of care for p e d i a t r i c i a n s might be?
W e l l , I bel
internship year

- it is m e d i c a l school and your

i - ... .

. a p r o c e s s whereby that is

what is being instilled in y o u :
approach t ::> a i; a t i ent fc -

Is what is tr.e
-,1 -

• • ••

*r r

presents w i t h problems, how do you evaluate those
patients.

And each area that y o u cover jn medical

sch^

.

approach to patients ,certainly that
v* • -

-

, if yoi i wiJ ]

wi th the

f

r,at particular area

. .* « - - .;. p e d i a t r i c s .

And so,

You are working

i-I i f f e r e n 1; n f I: enHI i n g

physicians w h o practice p e d i a t r i c s ii 1 the community, a s
well as helping take care of their p a t i e n t s .
r

—

• ' -

They are

::: w :i t :i s y ou approach t!"ie

patient; what is the best treatment; how do you
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evaluate the patient.
Q

Then, did you become familiar during that

time period with the standard of care in Utah?
A

Yes.
MR. STOTT:

Object to the form of the

question and ask the answer be stricken.
THE COURT:

What is the basis of your

MR. STOTT:

Lack of foundation.

THE COURT:

Sustained.

objection?

yes or no.

That is later to come, I suppose, if you

have an objection at all.
Q

Well, no, he can say

I will let the answer stand.

(By Mr. Zoll) Now, during the time after your

internship, you traveled to Wyoming, Joining the staff
there.

Did you maintain any contact or communication

with Utah?
A

Although we have a number of specialists in

the Lander community, really out of proportion to its
size, often times we have patients that require a
university setting for their treatment and we have
referred several patients to Utah for special problems
that we felt we couldn't handle in our community.
Q

You have any other contact with Utah

physicians, pediatrics, urologists?
A

Well, aside from the contact established when
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1

in evidence

bi it it doesn t r "ea ] 1 y matter

2

he board certified?

t ut he - - Is

3

M R . STOTT:

He is.

&

THE COURT;

H e i et • i - • F"> v t i f i p d p e d i a r. r l • i a n .

5

This is a specialty

6

training beyond m e d i c a l school a n d beyond internship

7

U'I I

lh

eyon*i

WP

II

It takes several years of

I p y r m l I M » P I nsli I \ in,, I i * , -1. u

P

recognized specialty.

rhere are man^ statutes w i t h i n

c

the practice of medicine and Dr Howeil, w h o is here to

10

f

i:

really, other than having h i s experience :in medical

est; j fy

i s i I Dt a pediatri ci an a i id :i i: i fact i: las n o t

school and interning a n d then at this State Hospital
for , I be J lev e

ment a ] ] y r 'et a r -ded per sons i n Wyomi i lg,

that is the extent of h i s practice.

No testimony h a s

been presented that he h a s e^ » er been involved in thj s
""ype 'if i;ase if case '?,lEXiilai" to it, ur t.hat he has ^ver
17

j

18
19

20

diagnosed or treated such a c a s e .

college for most o f t h e time that the treatment of this
•

;

• -

•

-:

:as-,. .«;:-« r

>-

i .

* general practitioner.

i general practitioner were allowed z ^
•

22

24

-

s

21

23

He w a s in medical

.

;s '.raining

•

.

:-

-

-t,

medical school and his

otating internship, that would mean -- if chat were
---..•

.-

, *s

-. mean that «very
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1

single general practitioner could testify against

2

virtually every specialty in the whole country.

3

Because they learn a little bit about urology and they

4

learn a little bit about surgery, and they learn a

5

little bit about internal medicine, pediatrics and

6

psychiatry and so forth, and to suggest based upon

7

course work in medical school and two or three months

8

in an internship program that that would allow one to

9

now testify as an expert against a psychiatrist or

10

neurosurgeon or pediatric surgeon or pediatrician or

11

internist, I think certainly is an unbelievable stretch

12

of the rule.

13

person to testify would be one who is an expert in the

14

same field or who can testify as was so stated in the

15

Youngblood case.

16

well, and I thought that was even a close question.

In this particular case, the proper

I think Youngblood lays it out pretty

17

In this particular case, you had two plastic

18

surgeons and even one was highly specialized in ocular

19

surgery and he was not allowed to testify against

20

Dr. Youngblood, a general practice surgeon, who does

21

general work, because he could not testify basically as

22

to his knowledge.

23

I have confused two cases on that.

24

think the importance comes from the case itself.

25

general rule is that the expert that testifies in a

I think in Dr. Youngblood*s — maybe
Nevertheless, I
The
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medical malpractice case must be from *"he srzie

period

of expertise diid school HS the doctor w'rv - : the
defendant in the case,

• to tha z,

l'here is an excep*

and the exception to that is laid out ;n tne Youngblood
case as 1,0 L lews , juuite 'jn page- .."tlH, in response
First of all, I thiriK -Judge Fishier was the Judge on
that case, If I remember right.

And Judge Fishier

announced the atandaru wner-e ', u hia"p t wo different
specialist, but applying the same standard that that is
the exception that is involved.

The Court said, and I

quote i n response to inia iiit-pr lum^e

ihie.

interchange between the Court and counsel:

••? the
Burton's

"•ounsel tried to elicit from the expert witness a list
0£ preoperative procedures im

111 11 a 11 Blepharoplastic

surgery that would apply to either sill medical doctors
ir 1:1 I I hoard certified plastic surgeons

The witness

wou 1 d only state h i s informat io n " *>a a I > c i a e < 1 >:»t "i J }, on
training and experience.

He did not have any list of

prucedui es appJ I cable to all doctors ir
certified plastic surgeons.

aii board

'The witness w

state his information was based only on training and
experI'MK'P

He did not have any lis* n t procedures

applicable to all doctors or ill Inn a if h 1 er 1 if ted
plastic surgeons."

The Court went on to say the

witness "<•" •:^n\ iniony was excluded solely because
99

Burton's counsel wasn't able to elicit the necessary
foundation to establish that any plastic surgeon
performing

BLepharoplasty

would employ the same

methods and follow the same procedure as those he
proposed to describe.

And the Court said that earlier

in the decision, "Had Burton's counsel laid adequate
foundation to establish that the preoperative,
surgical, and postoperative methods governing
blepharoplastic surgery were identical, regardless of
whether the physician was a general or specialized
plastic surgeon, then the requirements of the exception
described above would have been fulfilled

and the

expert would have been free to testify."
We do not have that here at all, and no such
evidence has been established.

There is no evidence,

no questions at all as to this man knowing the
procedures and the routines and the special knowledge
required in this particular case for pediatricians or
even for general practitioners, and then stating that
the same standard applies to each one, and you do all
of these things together.

And I think the rule was

correct that it would be great error for this Court to
allow Dr. Howell to give expert testimony in regards to
the professional care of this pediatrician in this
case.
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Bring in the jury.
'1r

,.;"LI-.

"an we have a recess, Your Honor,

before that?
THE COURT:
MR, wOLL.

For what purpose?
I need -i ''irink.

i would like to

have a minute, too.
THE COURT:
MR. ZOLL:

No

I want to proceed.

We don i have any more questions

for this witness based on the ruling.

i "iici want to

maybe point out that part of our proffer, it is not
testimony as to what happened .n BUT 'gery but just ,
referring out testimony.

I wonder if Your Honoi i ia< :i

p i c k e d tnar u p i ;p oni u s .
THE COURT:
MR. ZOLL;

I had.
"Then, we would have no turn^M

questions fr om tt m s witness.

Like to just take a

minute to kind of recoup.
THE COURT:
just thought
'-ecess.

If we have cross examination, I

-Id finish him before we took the

If everyone wants a recess

we can take one.

-* jury has been out there for ten minutes is w h a t I
rim saying.

I try to call these recesses every hour to

rest the jury, basically.

How much *', ime «1o you need to

question?
MR

STOTT:

I have no questions or this
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1

Q

When did you last see Perry Anton?

2

A

I believe it was October, 1987, I think.

3
4

September, October, 1987.
Q

Counsel asked you some questions about

5

limited activities of the boy with his present

6

condition.

7

in being able to participate in track, do you?

You don't believe it necessary to limit him

8

A

No.

9

Q

Swimming?

10

A

No.

11

Q

Baseball?

12

A

No.

13

Q

Soccer?

14

A

No.

15

Q

What are you really talking about, as you

16

said, weight lifting or contact sports?

17

A

That is correct.

18

Q

Childhood activities, baseball games, the

19
20

other things they do, he can still do them, can't he?
A

I believe so.

21

MR. STOTT:

Thanks, Dr. Leone.

22

THE COURT:

Mr. Zoll.

23

MR. ZOLL:

24

THE COURT:

You may.

25

MR. STOTT:

I would like to show my objection

May I reopen, Your Honor.
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to it, nowever.
THE COURT:

For the record, state the purpose

of your reopening.
MR. ZOLL:

The rurpose or reopening is there

are a couple of questions referring i •• 1 he standard of
care thai we believe for perfect clarity purposes
be asked.
THE COURT:

You, may proc— . n-; trie objection

of the defense is noted for the record.
REDIRECT EXAMINATION
BY MR. ZOLL:
Dr. Leone, i want to go hack to

Q

this standard

of care again, referring out that we have been talking
ibout.

Can you tell me how you come 'o Know what the

standard of car

3 in the Portland area with respect

to when someone should be referred out?
A

I am involved in the training 0,1; residents

who are studying T-O be pediatricians.

And cur goal in

that training is to maKe sure fhat they nave a good
general background to ne as effective in tne ielivery
of medical

j children as they possibly can.

We

conform, tc * •- recommendations of i-he American Academy
•f Pediatrics and ail sub-specialty areaa ,t
pediatrics, and represented on the faculty by the
"arious sub-specialties to niaxe 3ure tnat the resident
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1

gets a good, general broad exposure to all the sub-

2

specialty areas so they can recognize problems as they

3

arise in each of those individual areas.

4
5

Q

And to that you have learned the standards

themselves, I take it?

6

A

Yes.

7

Q

What is the standard with respect to when

8

someone should be referred under these type of

9

circumstances?

10
11

MR. STOTT:

the form of the question being vague and ambiguous.

12
13

Excuse me, Your Honor, object to

THE COURT:
Q

Restate the question.

(By Mr. Zoll) Could you tell me, doctor, what

14

the standard is in determination of a urinary tract

15

problem that would require referring out to another

16

physician?

11

A

Well, the identification of a problem when it

18

is made, puts upon the individual who makes the

19

diagnosis of the problem, the charge to investigate the

20

problem and the causes of the problem as fully as

21

possible.

22

patient in an individual as a problem or not, is

23

dependant upon that individual's training and medical

24

field and their medical expertise.

25

Whether one identifies a pattern in a

If the case of Perry Anton was identified at
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clinic were going there.
Q

Ma'am, I will give you an opportunity to

answer the question, if you just woula piease.
answer my last question?

Can you

Would you like me to restate

it?
A

Didn't I answer your last question?

Q

My question was, isn't it true that you

believe that Perry was seeing ^'ntmuaiiy an a
constantly by Dr. Thomas from the time he *.--.*
until the time he left Dr. Thomas's care?
A

Only during that y^«r

11 1 he not see him.
continuous.
Q

• h.v he was not there,

That is not constant and

That one I;ttle year is in there.

In fact, Dr. Thomas ?aw r,r»e r>oy for the first

':;' i v months of his life, didn't he?
A

Yes.

Q

Approximately.

He didn't see him again for

any maj'rr difficulty except for diaper rash until the
child was almost -j /«ar *in«.i a halt

old; is that true?

A

Fifteen months, ; believe.

Q

That is almost a year Arid a halt

A

Y es,

Q

Perry was born, you said

oicC

December 13th.

It

• <:•• December 14th, right?
A

::.-•?

.

December 13th is my dad's
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It has been a running problem with me for

birthday.

about 11 years.
Q

So the record is clear, he was born on the

14th of December?
A

He was born on the 14th, the day after.

Q

1976?

A

Yes.

Q

Now, you said earlier in your testimony this

morning and you just did again, that you thought
Wasatch Pediatrics and Dr. Sporkie —
A

Dr. Susan Sporkie.

Q

—

A

Yes.

Q

Did you ever pay your bills to Wasatch

was the same as the Salt Lake Clinic.

Pediatrics?
A

At Wasatch Pediatrics you paid your bill

immediately.

They did not bill you.

You paid it at

the end of service.
Q

You didn't ever see a sign hanging up there

saying, "This is Wasatch Pediatrics.

We are a division

of Salt Lake Clinic," did you?
A

No, I did not ever see that.

Q

And you knew you were going to Wasatch

Pediatrics, didn't you?
A

Of course, I did.
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Q

And you knew you were going to see

Dr. Sporkie?
A

Dr. Sporkie, yes.

Q

You knew after seeing Dr. Sporkie you decided

to go see Dr. Jenkins?
A

I went to Dr. Jenkins tor a tew months, yes.

Q

Dr. Jenkins isn't associated with Salt Lake

Clinic?
A

No, he is out or Parkview Pediatrics.

Q

We have Parkview Pediatrics, Wasatch and the

Salt Lake Clinic, with Dr. Thomas being the
pediatrician.

All of these people seen the boy during

the first year of his life; is that correct?
A

Yes.

Q

Did you go and complain to Dr. Sporkie and

Dr. Jenkins about constant urination?
A

No, sir.

Q

Isn't it a fact, Mrs. Anton, that except for

the usual baby and early childhood problems that Perry
had, you really didn't think there was anything
seriously wrong with him until he was at least three
years of age?
A

No, sir, that is not correct.

At 18 months

old there were problems starting.
Q

Isn't a fact that for quite a while in
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1

Q

When did you move to Oregon?

2

A

We moved to Oregon in about January of '83.

3

Q

Mrs. Anton, isn't it a fact, ma'am, — you

4

are shaking your head no?

5
6
7

A
Oregon.

I am trying to remember when we moved to
It seems like it was '82 and we go right into

83.

8

Q

Tell me when you think you moved to Oregon?

9

A

It was about a year after Perry's surgery.

10

Q

What surgery?

11

A

The re-implant.

12

Q

And that was in 1980 what?

13

A

Two.

14

Q

And so you moved to Oregon about 1983?

15

A

Maybe the end of '84 and maybe into '84. It

16

was a whole year.

17

Q

Can we all agree on this point —

18

A

Probably not.

19

Q

—

20

A

We sure did.

21

Q

Now, isn't it a fact, ma'am, that instead of

that you moved to Oregon?

22

taking your son in August of 1982 to see Dr. Thomas

23

again for that one visit, then never going back, he was

24

seen by Dr. Thomas in January and in February and in

25

April of 1982?
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i
2

Q

So, who put the restriction on Perry?

How

old is Perry?

3

A

Perry is 11 and a half.

4

Q

To put the restriction on a 11 and a half

5

year old boy, who says he can play football with the

6

kids, can play soccer with the children, says he can

7

run with the children, says he can ride motorcycles,

8

says he can ride horses, says he can swim with the

9

kids.

10

A

I wouldn't put Perry on a horse for nothing.

11

Q

Dr. Deitzman is your pediatrician?

12

A

He is.

13

Q

And he is in Walla Walla, Washington?

14

A

Ho is.

15

Q

And he's been seeing Perry since he moved to

16

Washington or Oregon?

17

A

Yes.

18

Q

And when is the last time Dr. Deitzman saw

19
20
21
22

this boy?
A

I can tell you exactly.

It was back, I would

say, in the last six months.
Q

Dr. Leone only saw the child on two occasions

23

as a result of the referral from Dr. Deitzman to the

24

Oregon Science Center?

25

A

Dr. Deitzman refers his kidney patients to
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^

Dr. Leone because it is over nis area or expertise.

n

Q

Is your answer to my question yes?

3

A

Yes.

4

Q

Dr. Deitzman is the man that has been caring

5

for Perry and dealing with his pediatric care and

6

seeing how he is getting along since '83 or '84,

7

whenever it was you moved from Utah?

8

A

9
10

MR. STOTT:

That is all, Your Honor.

THE COURT:

Mr. Zoll, you have anything

further of this witness?

13

MR. ZOLL:

14

Yes, Your Honor.

REDIRECT EXAMINATION

15

BY MR. ZOLL:

16

Q

17

Thank

you.

11
12

Yes.

Couple of questions, Judi.

You have got that

deposition still with you?

18

A

Yes.

19

Q

Would you open the page there to what

20

Mr. Stott had pointed oui at page 14.

21

referred you to paragraph —

22

there.

23

something tangibly, seriously wrong.

24

didn't know, in effect.

25

what you meant by that?

I think he

line 3 and we are talking

There is a question asked you about being
And you said, "I

Can you explain "in effect,"
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A

Yes, I understand what you are saying.

Before the age of three or two and a half, around in
there some time, I considered most of these to be
normal childhood things, except in the instances that
they were so frequent.
Q

Anything else you can add to that?

A

(No response.)

Q

Is there anything else you can add to that?

A

No, sir.

Q

Now, I will draw your attention to page 43

that Mr. Stott asked a question about, paragraph 19.
You said —

he was asking you about Perry —

"Since

Perry had the re-implant done, he has been basically
pretty healthy."

Can you tell me what you meant by

that?
A
urinary —

Well, that means that we had not had any
whatever the big word is, urinary problems.

We had not been having the same problems we had had at
that point.

Right after Perry had the re-implant, he

did become a better little boy.

He had less of those

problems.
Q

There were limitations placed on him, you

testified earlier about?
A

Yes, I probably put stronger limitations on

him than Dr. Leone did.
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VOLUME 3

1

Q

Are you currently in practice, doctor?

2

A

Yes.

3

Q

Where have you practiced?

Can you just give

4

me a quick review of where you have practiced over the

5

last 30 years?

6
7

A

My practice started at the Salt Lake Clinic

and I still practice there.

8

Q

You had occasion, doctor, did you not, to

9

treat Perry Anton from the time period of 1977 to 1981?

10

September for a time of some eight or nine months after

11

six months to about a year and a half, didn't you?

12

A

Yes.

13

Q

Now, you were his sole treating physician,

14

were you not, after 1978?

15

when —

16

the date when you were the sole treating physician

17

after, you know, Judi had gone out to another

18

Dr. Sporkie for a period of time and then came back to

19

you?

20

A

You remember the date

Let me back up just a moment.

That's hard to tell.

Do you remember

There was an occasion

21

where I ran into a hospital admission by a different

22

doctor after that date.

23
24
25

Q

After 1978, you were in your mind the sole

treating physician, were you not?
A

I didn't know that.
85

THE WITNESS:
you mean by
Q

Would you explain to me wnat

look for obstruction'?

f3y Mr. Zoll) For blockage in the urethral or

urinary tract area.
A

There is no way you can look at the urethra.

I don't know how you would look for a blockage.
Q

You don't have any kind of a plan of

routinely looking for blockage then, is that what you
are telling me?
A

I don'*t think I understand the question.

From a doctor's stand point, there is nothing that you
do physically that you can look for a blockage.
Q

There is nothing physically.

Is there any

other way you can find a blockage or pick up a
blockage?
A

The only one I can do for a blockage is to do

a voiding cystcgram.
Q

You didn't do a voiding cystogram on Perry

Anton, did you?
A

No, sir.

Q

On Perry you never sought out or obtained a

second opinion for him, did you?
A

No, sir.

Q

As a matter of fact, you never did diagnose

post urethral valves for Perry, did you?
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3

I

A

No.

Q

You didn't diagnose any kind of renal

disorder at all, did you?

4
5

I

A

No, sir.

Q

You considered or treated Perry as basically

a typical bed wetter with enuresis?

8

I

9

A

Yes, he had enuresis.

Q

In treatment of enuresis, you provided him at

some point in time with Tofranil, didn't you?

10

A

When he was of the proper age, when he was

12

Q

Tofranil is designed for what purpose?

13

A

It has an ability of helping the children bed

11

five.

14

wetters to be able to control their wetting during the

15

night.

16

Q

All right, you prescribed that to Perry?

17

A

Yes, sir.

13

Q

Does Tofranil have any effect on daytime

19

incontinence?

20

A

?1

No one would prescribe it for daytime

incontinence.

22

Q

Did you know Perry had daytime incontinence?

23

A

No, I did not.

24

Q

Now, you treated Perry basically as a child

25

I

with six common ailments:

respiratory, upper
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A

That is what you do with urinalysis.

You

look for urinary infection.
Q

You know when there is a time you run an

urinalysis, it will have an obstruction and it will not
show up because there is an infection?
A

State that again.

Q

Would you agree with the statement that 50

percent of the time urinalysis does not uncover
posterior urethral valves because there is no infection
shown in the urinalysis?
A

No, I do not.

Q

Would you agree to some percentage, other

than 50 percent of the time?
A

I do know that sometimes you can have normal

urine without infection and still have renal valves.
Q

Apparently that happened here, didn't it?

A

Yes, sir.

Q

Now, did you have occasion where you observed

Perry for fever during the course of your treatment
with him?
A

Observed him for fever?

Q

Observed or had him brought in and detected

that he had fever?
A

There were times he came into the office when

he had fever, yes.
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respiratory problems, colds, that type of thing; didn't
you?
A

Yes, sir.

Q

Now, did you ever do any kind of a work up on

Perry, a urinary-type work up?
A

We had his urine checked a number of times.

Q

How many times?

A

I would have to check with the chart.

Q

You don"t have any independent recollection'?

A

I don't remember that.

Q

You know without looking at the chart how

many times you had a urinalysis?
A

I can't remember that.

Q

Look at the chart and tell me how many times.

A

I think there are five.

Q

And those urinalysis came back how?

A

You mean the urinary report?

Q

Yes.

A

The urinary report was they were normal.

Q

Is it your understanding a urinalysis will

uncover obstruction of the urinary tract?
A

No, sir.

Q

As a matter of fact, urinalysis won't show up

obstructions of the urinary tract unless there is
infection?
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diaper area.
Q

Next entry.

A

Next date is November 1st,

throat culture.

PND.

Nose and

V-Cillin. '

Q

And tell me about the PND.

A

Postnasal drainage.

Q

And the next entry?

A

Eighteenth of November:

"Viral pneumonia.

Left TM bilateral."
Q

That takes you to January '73.

I can't read

the next entry on the next page.
A

This is the December 11, '78:

"Ornery, won't

eat (needs bottle) cough same, unsteady, falls easy,
gamma globulin sufficient."
Q

Next entry.

A

"Steady, toes in, back-fungus, eczema."

Q

The first word was "steady"?

A

"Steady."

Q

The next office visit.

A

"Fever 3 day, 103 degrees, chills, fever,

pain with urination.

BM okay, coughing, spleen down,

1FB, liver down 1FB, x-ray, urine."
Q

And 4-10-79, that visit, what did it reflect?

A

"Runny nose, low grade fever, c/o throat

pain, sibling with viral stomatitis, P.E. TM's clear,
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pnarynx red, neck suppie, chest clear.

URI and

observed."
Q

That entry, 4-10-79, it was prepared by

someone else, wasn't it?
A

Yes, sir.

Q

Who was that?

A

That was Dr. Bentley.

Q

Who is Dr. Eentley?

A

Dr. Bentley is a pediatrician at the Salt

Lake Clinic.
Q

Then he cared for Perry on that day in your

absence; is that correct?
A

That is right.

Q

Next entry is April 24.

A

"Fever, earache, right.

Q

Next entry?

A

"Tonsillitis with pus.

Ampicillin."

Cut on tongue.

Erythromycin."
Q

6-4, the next entry, what does that say?

A

"Stomachache, tonsillitis, Ampicillin."

Q

August 1 says what?

A

"Cries with penis.

stomachache.

Spleen, liver, appetite, murmur, 90/70.

NSR BM lose times 3.
Q

Left knee bent,

Penis okay.

TLB.

Ampicillin. '

October 22, it says what?
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A

"Croup.

Q

12-7S?

A

"C/o sore throat times two weeks.

and off.

No iever.

Fever on

?.E. bronchitis with rhinorrhea.

Penicillin."
Q

The next one, please.

A

"Low fever times 4 to 5 days.

pain, listless, whiny.

C/o joint

P.E. sore throat.

Arthralgias."
Q

Please continue.

A

"1 and 1/2 weeks cough.

X-ray.

Treatment:

vaporizer."
Eleventh of March:

"Again, URI. V-Cillin."

Q

What does

URI" 3tand for?

A

Upper respiratory infection.

Q

Is this your handwriting on the next page?

Is that your handwriting —

well, are you at the end of

that page?
A

Yes.

Q

What is the next entry?

A

"Injection gamma globulin 2-5-80.

2-19-80:

2cc. "
Q

Can I see that page?

finished on that.

I thought we were

Doctor, were you referring to the

brown sheet on the left or to the right?

1

A

The next one.

2

Q

The next sheer here.

Your last treatment for

3

Perry then, was it 1-3-80?

Tell me the last treatment

4

for Perry if you can by looking at that record.

5

A

The last time I treated Perry?

6

Q

Yes.

7

A

Was the 28th of April, 1982.

8

Q

What is the last entry on the sheet just

9

before that?

The one on the left?

10

A

The 11th of April, 1981.

11

Q

Now, doctor, I guess we might look at those

12

in summary for just a moment.

I guess from the

13

beginning you say you saw a child that had, you said,

14

colicky from the beginning, is that fair to say?

15

A

It was colicky the first month or two.

16

Q

Colicky means you are experiencing some

17

stomach pain or abdominal pain as a child or infant?

18

A

19

cries.

20

Q

How do you detect it is colic?

21

A

Colic is a symptom which means you have a

22
23
24
25

Not necessarily abdominal.

It means the baby

baby who cries.
Q

You determined that this child was tense and

nervous, did you not?
A

Yes, once or twice.
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1

J

Q

As a matter of fact, you determined he was

2

irritable and had crying, was ornery and had arches,

3

was one of the terms?

4

A

That was a mistake.

5

Q

Earlier you testified in your deposition it

6
7
8
9
10

That was arthritis.

was "arches."
A

Well, at the time I hadn't seen the chart for

quite a while.
Q

When I asked you in the deposition as to what

the term was, you said it was arches.

You recall that?

11

A

Yes, I remember that.

12

Q

You remember defining what arches was?

13 J

A

Yes, I was describing that but I think what

14
15

the note was is that the child had arthritis.
Q

So, you have now gone back and reviewed your

16

notes and decided the word you had written down was not

17

arches.

18

telling me?

19

A

Yes, sir.

20

Q

You also recognized the child had pain while

21

It was arthritis, that that is what you are

voiding, right?

22

A

One time, yes, sir.

23

Q

Viral pneumonia?

24

A

Yes, sir.

25

Q

Penal pain that was on your chart, wasn't it?
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1

A

what kind of pain?

2

Q

Penal pain or pain with penis.

3

A

Yes, one time.

4

Q

One time it says 'pain with penis ' and then

5

it says "left knee,"

doesn't it?

6

A

Yes, chat is right.

7

Q

You have any independent recollection of what

8

that means?

9

A

Yes.

10

Q

Did you attribute the pain in the left knee

11

to anything?

12

A

Yes.

13

Q

Did you attribute arthritis to anything that

14

He had pain in his left knee.

It is part of the arthritis.

could be renal in nature?

15

A

No.

16 I

Q

Did you know whether or not joint pain can be

17

a symptom for urethral valve or even obstruction?

18

A

No.

19

Q

You didn't do any follow up on the penile pain

20

other than exam him in the office that day, did you?

21 I

A

He had that one time symptom.

22

Q

Did you do any follow up on that one time

23

symptom except just observe him physically by looking

24

at him?

25 J

A

I didn't do any follow up; that is right.
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A

His complaint was ne nad coiic.

The mother

was somewhat concerned aoout the face ne had a
chattering chin and I nad recorded that.
of Perry appeared to be normal.

Examination

His examination of

skin, ears, nose and throat, nis hair was examined.
murmur.

Mo

His lungs were clear, his abdomen was normal,

his extremities were normal, his diagnosis was normal.
It was suggested that he be on Simuiax and it was noted
that we were going to be aware he had colic.
Q

Now, doctor, there was another aate that

Mrs. Anton had picked up from the clinic billing of 412-78,

If you would please, in the exhibit on page 36,

what is that?
A

This is an x-ray report that was a report and

x-ray given to Perry Anton of interior and lateral
examination of the chest.
Q

Was that done as a result of the patient

being in the clinic?
A

Yes, that is right.

Q

The third item was a question about not being

there, August 14, 1979.

Look at page 39, please, in

the exhibit of the records.
A

What is that?

This is also an x-ray report of a chest x-ray

that was done on Perry Anton on the 14th of August,
1979.
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Q
1979.

And doctor the iast tning was August 11,
If you would please look at page 28.

Is there a

billing for laboratory tests that were aone, sir'?

7

J

8

A

Yes, there is.

Q

What is the laboratory test?

A

This was a blood examination on Perry Anton

which was a determination of his white count
differential and a Sed Rate was done.

9

Q

What were you looking for'?

10

A

We were looking for some signs of infection.

11

Q

And what did the lab test indicate?

12

A

The lab test showed his blood count was

13

normal.

14

Q

15

There was no sign of any infection.
Are those the two —

was that blood count as

a result of a blood sample taken from Perry?

16

A

Yes.d

17

MR. ZOLL:

18

THE COURT:

19

Q

:0

Objection, leading.
Sustained.

Answer is stricken.

(By Mr. Stott) Where did the blood come from?

Do you know, that was used for the blood analysis?

21

A

Where did the blood come from?

22

Q

(Nods head affirmative.)

23

A

From blood veins.

24

Q

From this patient?

A

Yes, sir.

25

I
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Q

All right.

Then we pick up the next visit: o:

February 8 of 1977, following the January 14th visit.
MR. STOTT:

3y way of record, Your Honor,

clarification for the Court, the typed reports as we
have indicated and identified them from the handwritten
notes, start on page 14 of the exhibit.

They would

correspond to the handwritten notes that begin on page
7.

So one can look at 7 and 14 and follow down to see

how they read by way of taking them off and the
secretary transcribing them.
Q

(By Mr. Stottj Dr. Thomas, as Mr. Zoll had

you read a number of these notes earlier just as they
appear, without any explanation, you recall that'?
A

Yes, sir.

Q

Looking at the note of February 8th, what is

"TM" with the circle "L" mean as it is written on page
7 and appears on the typed note on page 14?
A
ear.

It means that Perry had an infection in his

Tympanic membrane on the left side was infected.
Q

And what is

PND" mean?

A

That Perry had a postnasal drainage. That

means he had infection in his nose and throat.

It was

draining down his throat, which associates with an ear
infection.
Q

And you gave what treatment to him with
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regard to what the complaint was that aay?
A

He was treated at this time with some

Amoxicillin.
Q

As one looks at the next entry of 2-14-77,

would you read that please, that entry and let's
discuss it.
A

Read it out loud.

Yes, it says that Perry was fussy.

awoken at 5:30 in the morning.

He cannot tolerate

milk, and he was therefore put on Simulax.
was hard.

That he

His abdomen

He had a rash and it was decided that ne

should be on bananas.
Q

What is rhinorrhea?

A

An infection or drainage from the nose.

Q

The same thing you say on the visit

previously.

Could that be PND?

A

I am sorry, which visit are you looking at?

Q

2-14-77.

A

Yes, that is right.

That is an indication he

has a runny nose.
Q

A runny nose, all right.

Now, for the next

few months, down to June of 1977, Perry was in to see
you in March and then in April; is that correct?
A

Yes, that is right.

Q

And in March what was he there for on those

two dates?
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A

Well, he had an ear infection.

His next

visit was apparently just a normal newoorn check.
Q

And that is on March the 3rd'?

A

Yes.

Q

Doctor, I forgot something.

In pediatric

medicine can you tell us wnether or not there is a
difference between "well child visit" and "sick child
visit"?
A

Yes.

Q

What is it?

A

When you have a child come in for a well

check, you normally will make an attempt to evaluate
all of the various areas in the care of the baby and
you spend much more time with the mother.
and measure the child.

You weigh

You measure his head size.

You

be sure he is growing okay and you ask whatever
complaints are occurring.
to —

And then you make an attempt

you examine the child to make sure everything is

all right.

You try to make some attempt to take care

of the problems that are occurring.

Make adjustments

in diet and talk about the way the child is having
bowel movements, rashes and sleep problems.
Q

Do you know whether or not Perry had both of

these, well and sick child visits?
A

Yes, he did.
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Q

Can you tell that througn tne record?

A

Yes, I can.

Q

Look at the entry of April 11, 1977 ana tell

us what the boy was in there for on that date?
A

Perry apparently came in that day being sick.

He had bronchiolitis, which means he was having trouble
with coughing and also having trouble with breathing.
The mother stated he seemed also to be having colic.
At the time he was running just slight fever and the
examination, of course, was primarily of his
respiratory tract, indicating that he was having
bronchiolitis.

Because of that it was decided he

should have an x-ray take to find out the extent of the
infection and more specifically what the infection was,
and the treatment at this time was Elixophyllin, which
is a way in which you can treat a child who has
difficulty breathing or wheezing.
Q

The x-ray was taken on 4-77, the report?

A

That is right.

Q

We have him coming in on 4-20-77.

he in there for?
A

What was

Tell what does that mean?

This means he was coming again for a well-

baby check.

And in talking to the mother, she said he

continued to be nervous.

He was reasonably nervous.

In the evaluation of him, we found he had a moro reflex
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which was very tense.

As you take a child and do this,

you just feel them up and let go.
give you a stare reaction.

They will sometimes

That is referred to as a

moro reflex and that was noted to be fairly close up to
a four-plus.

Starting out with zero and then four-plus

means he was fairly tense.

It was also mentioned he

was having trouble with his milk.

That whenever he was

drinking, it seemed like it was difficult for him to
drink and he was choking on it.

He was having trouble

sleeping, very poorly, and of course each of those
subjects were discussed and tried to be resolved.

The

examination at that time was that he was normal.
Everything about Perry seemed to be normal.
Q

Doctor, you were here for Mrs. Anton's

testimony that the child was on goat milk for a period
of time.

You heard that, didn't you?

A

Yes, I heard that.

Q

Had you ever been told that before this

hearing?
A

I never heard that before.

Q

Go to the next entry.

June 3rd, '77. There

is an error in the transcript of that from your written
record into the typed note on page 14; is that correct?
A

That is right.

Q

Instead of saying "bad" it should have
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been —
A

"Had a boil."

He had an infection in the

skin in the rectal area.
Q

On page 7 of Exhibit 28, as we look under the

entry of June 3rd, '77, that is the first word "boil"?
A

Yes, that is what that is.

Q

Now, you didn't see Perry anymore in 1977,

did you?
A

That is right.

Q

Do you have any record which indicates that

this child was ever there for any purpose at all,
whether to see you or anybody else in the Salt Lake
Clinic in 1977 or to April 14 of 1978?
A

There was that line entry when he came in

with a boil.
Q

Other than that, no.

What was Wasatch Pediatric Mountain View?

Are they part of the Salt Lake Clinic?
A

No, sir, they are not.

Q

Doctor, then, let's go to the entry of 4-14-

78 and what is that entry for as reflected on page 7 of
the written note and 14 of the typed note: 4-14-78, it
says "bad" should that be "boil"?
A

That is boil.

Q

What happened with the next appointment, 5-5-

78?
181

Q

What was ne in tnere for'?

A

-January 29th, he came m

for a well-baby

check.
Q

What did you find during that weii-baby

check?
A

Apparently Perry was getting to waik and he

was walking better than he nad before.

He had a

problem with toeing in, however, which is very common
in children in that age and we discussed questions
about whether or not he was talking very well.

At the

examination it was found that he had an infection and
as to a question of whether or not this was an eczema
or fungus was the thing we were trying to determine.
Q

You saw him a little over a month later on

the 23rd of February of '79; is that correct?
A

Yes, that is correct.

Q

Please, in reviewing your written record on

page 8 and looking at the typed record as we will on
page 14, tell us what happened at that visit.

What the

record reflects?
A

On the 23rd of February, apparently Perry had

been sick at this time and had a fever for about three
days and this was a case of chills and fever.

He was

reported by his mother he was having pain with
urination.

However, he was having no difficulty with
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1

his bowel movements.

2

coughing.

3

down.

He aiso at this time was

On examination it was found his spleen was

4

Q

What does that mean?

5

A

His spleen was enlarged, so you could feel it

6

underneath the ribs which normally you don't know and

7

that was down to the extent of one finger breadth,

8

which is 1FB.

9

Q

What significance is that?

10

A

I think children have enlarged livers wnen

11

they are sick.

There are other things which cause them

12

to be enlarged and it was necessary to make notation cr

13

this and we would follow that over the next several

14 J

months to be sure it didn't get any worse.

15

noted that his liver was down one finger breadth and

16

the same explanation for that.

17

to determine what the cause of his infection, we were

18

therefore prompted to get an x-ray of his chest and

19

also ask to get a urinalysis.

It was aiso

Because we were unable

20

Q

What were you looking for?

21

A

The thing that was difficult was that the

22

mother said he was having pain with urination and we

23

were anxious to be sure he didn't have an infection in

24

his urinary tract.

25

possibility that he could have pneumonia with the same

We were also looking for the
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type of coughing which he was naving.

Along with the

urinalysis and x-ray, I think there was aiso a ciooa
zest

done at this time.
y

*~hat did all of this testing tell you?

A

These tests came back normal.

Normal x-ray,

his urinalysis was normal, his white count was 4900,
which is a normal count.

He had a hemoglobin of 14.2,

which is an excellent blood levei, and he had about 3
percent lymphocytes which is usually indicative of
virus infection and probabiy what was causing nis
fever.
Q

4-10-77, you saw him again?

A

This was an examination that was done by

Dr. Bentley.

Dr. Bentley knows he had rhinorrhea,

again a low grade fever.
of a sore throat.

And he said he is complaining

It was noted that TJ was apparently

having a viral stomatitis, which is an infection
occurring in the mouth, caused by a virus and on
examination it was found that his ears were clear.
throat was clear -- his throat was red.

His

His neck was

very supple, which means he could move his head very
well, indicating there was no indication of meningitis
and his chest was clear.

It was the impression of

Dr. Bentley that Perry apparently had an upper
respiratory infection.
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MR. ^OLL:

Your Honor, objection.

The

testimony about Dr. Sentiey that is going on, I beiieve
is hearsay without foundation.
this chart.

He can say wnat is on

Unless he has had a conversation with him,

first of all, it would be incompetent.

Secondly, it is

hearsay.
MR. 3T0TT:

I beiieve, Your Honor, I asked

him to refer to the record and I think that is what his
is doing.
THE COURT:

You put the record into evidence?

MR. 3T0TT:

I did and he did too.

THE COURT:

It is now in evidence and now he

has been asked to read an entry and explain it, but he
can't go beyond that.
MR. ZOLL:

He is saying what Dr. Bentley has

diagnosed because of what it says.

That is the

problem.
Q

(By Mr. Stottj You are not
THE COURT:

sustained.

—

To that extent, the objection is

He will have to stay with the record.
MR. STOTT:

you are now.

He is not, but I will make sure

Don't tell us anything other than what is

in the record.
THE WITNESS:
Q

That is all I am doing.

(By Mr. Stott) To make sure that is clear,
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what does "A" stana for?
A

That means 'assessment:.'

Q

What does

A

That means what is the plan.

Q

And have you also referred to us what the

P" stana for?

doctor found as with regard to the examination of the
child?
A

That is right.

Q

What was done to the child as reflected on

the record?
A

What was decided was that he apparently was

going to just observe him.

He was going to ao no

treatment.
Q

And the assessment cf the doctor was what?

A

He had an upper respiratory infection.

Q

The child was again in periodically for

tonsillitis, a cut on the tongue, had an earache and
then coming up to August tnere was the entry of cries
with the penis; is that correct?
A

Yes, that is right.

Q

I will ask you a question about a fever,

doctor.

Do young children have fevers?

A

Yes.

Q

Can you tell us whether or not children have

fevers more frequently than adults have fevers?

A

Yes, I think cnildren are more prone zz

having fevers than adults.
Q

Are children more born to have earaches than

adults?
A

Yes.

Q

Have you already told us about the ear, why

are children more prone to have fevers than adults?
A

I think their system is much more reactive

and they have a lot less immunity, so when an infection
occurs they really don't have very much to protect
themselves against the infection.

Therefore, their

symptoms are always probably more exaggerated.
Q

Doctor, we've already looked at the end of

February 23 of '79. Can you tell us whether or not the
records of your clinic show a prior entry or complaint
by this mother of pain with penis before February 23rd,
'79?
A

No, that is the first mention of it.

Q

Before August the 1st of 1979, were they

either mentioned by way of the medical records of this
client and your examination of this child of any
complaints with the child's penis?
A

No, there was no complaints.

Q

You examined the child on 8-1-79?

A

Yes.
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Hospital, Albany, New York, which is connected with the
Albany Medical 'School.

I then went to the military

service for two years.

I came back and had two years

of pediatric residency training at the University of
Minnesota Hospitals in Minneapolis, Minnesota.
Q

And after finishing your intern and residency

programs, where did you go?
A

I came to Salt Lake City in 1950 and have

been in private practice of medicine ever since.
Q

Are you associated with any clinic or group

practice at ail, doctor?
A

I am not.

I am in solo practice at the

moment.
Q

Are you acquainted with Dr. Thomas who has

just testified?
A

Yes, I know Dr. Thomas.

Q

And what is the nature of that

acquaintanceship?
A

It has been a professional relationship.

I

have known him as a fellow practitioner in the field of
pediatrics in the hospitals which I serve.
Q

Doctor, are you certified in any area of

practice?
A

I am certified by the American Board of

Pediatrics and have been so since 1952.
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records of Salt Lake Clinic and Dr. Thomas and Perry
Anton, did you agree to participate as a witness'?
A

Yes.

Q

Now, doctor, were you in practice in Salt

Lake City and aware of the standard of care in this
community in the '70*s and '80"s?
A

Yes.

Q

Doctor, can you tell the jury whether or not

you have an understanding about what is meant by
"posterior urethral valves"?
A

Yes, I have an understanding.

Q

What is that, sir?

A

Posterior urethral valves is an inborn birth

defect that exists prior to birth and it consists of
some tissue called valves that obstruct the flow of the
urine out through the urethra in the penis.

They are

located near the prostate area inside.
Q

Were you present when Dr. Lee testified a

couple of days ago in this case?
A

No.

Q

I represent to you, sir, that he has

indicated that this condition is an extremely rare
condition.

Can you tell the jury whether or not you

believe that to be the case?
A

Yes, I believe it is rare.

I have been in
40

practice now 32 years.
MR. ZOLL:

I have oniy —

Objection, Your Honor, it is not

responsive.
THE COURT:

Overruled.

THE WITNESS:

You may answer.

I have had oniy one case arise

out of my own practice out of the many, many children I
have seen over the years.

The incidence of it is

questionable when you read the literature.

I had

occasion tc cail the Department of Medical Genetics two
years ago when I was called to ao this and find out how
rare it is in Utah.

The answer I was given by a person

I don't know who, answered the question was 1 in 20,000
cases.
MR. ZOLL:

Objection is the testimony coming

in is based on hearsay without foundation on someone he
rlas talked tc about statistics.
THE COURT:

I will sustain that.

a further foundation in that regard.

You can lay

It has probably

gone beyond now the original question.
MR. STOTT:
Q

All right.

(By Mr. Stott) You had an opportunity to

determine in the State of Utah by way of medical
information the frequency of posterior urethral valves
in children?
A

Yes, it is infrequent.
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Q

And you were aole :o determine the percent of

that or the number of that as it pertains to the
population as you indicated?
A
varies.

I attempted to. The medical literature
It is reaily unknown accurately what the

incidence is from the medical literature.
Q

Doctor, other than the fact that it may be

extremely rare or it is extremely rare, can you tell
the jury whether or not it is a difficult condition,
congenital condition to diagnose?
MR. ZOLL:
THE COURT:

Objection, leading.
Overruled.

Q

(By Mr. Stott) Go ahead, sir.

A

The diagnosis is based upon the presenting

symptoms that are given to a physician to lead him in
to doing the studies to arrive at the diagnosis. So
that if the patient does not have any physical evidence
or symptoms for making you think to do the diagnostic
studies, which is specifically a voiding cystogram or a
cystoscopy, it would be difficult.
are obvious.
birth.

Many of these cases

There are problems right from the time of

Others have cases that are mild or late

manifestations.

There is no evidence that would lead

you to think that you should do studies to determine a
diagnosis in this case.
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Q

With that background, doctor, you were

supplied meoicai records from tne 6alt Lake Clinic from
my office representing tney were copies of the :rigmai
records from the clinic marked Plaintiff's Exhibit 23:
is that correct?
A

That is right.

Q

Doctor, from your review of those original

records, were you able to form an opinion as to whether
?r notOr. Thomas in nis care and treatment cf Perry
Anton deviated or departed cr violated the standard oi
care in failing to diagnose posterior urethral valve?
A

Yes, I am able to form an opinion.

Q

What was that opinion?

A

My opinion was he did not deviate from the

standard of care that was being given at that time.
Q

You saw from your review an analysis of those

medical records from Salt Lake Clinic, the complaints
and what was going on with that child from January,
1977 through April of 1982, didn't you?
A

Yes.

Q

Can you tell the jury, please, whether or not

there were sufficient indications in tnat medical
record that would cause the certified —

board

certified pediatrician to order the necessary testing
as you indicated, to determine wnether or not the child
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o

\

3

THE COURT:

:ou may call your next witness.

MR. £TOTT:

Jr. Snow, will you step forward

please ana raise your right nana ana be sworn.

4

PR. 1RANT WALTER SNOW

5

Called as a witness on behalf of the defendant, after

6

having been first duly sworn, was examined and

7

testified as follows:

3
9
10
11
12

DIRECT EXAMINATION
BY MR. STOTT:
Q

Dr. Snow, would you tell the ;ury, piease,

your name, your residence and your profession.
A

Grant Walter Snow, S-n-o-w.

My profession is

13 I

a pediatric urologist and my residence is at 2628 Espm

14

Circle

here in Salt Lake City.

15

Q

How old are you, sir?

16

A

Thirty-six.

17

Q

Wouia you tell us, give us some background

18

information on you witn regard to your undergraduate

19

training ana let's take it from that point and just

20

take us on through your undergraduate study, medical

21

school, intern, residency, bringing us to the present

22

time, would you?

23

A

Certainly.

I did two years of undergraduate

24

work at Dixie Junior College.

I then spent eight weeks

25

in the summer session at Southern Utah State College,
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followed by eight months at Brigham Young University
where I graduated with a cacheicr of science degree in
J

microbiology.

I went to the University of Utah Medical

I

School for four years, and that was until 1978.

5

was accepted for an internship and residency at Indiana

S

University, Indianapolis.

7

training there, four years of general urology training.

8

And in 1983 I moved from Indiana University to the

9

University of Pennsylvania to the Children's Hospital

I then

One year of general surgery

10

of Philadelphia.

I did a year of pediatric urology

11

fellowship.

12

Q

After that fellowship, what did you do?

13

A

After that fellowship I took a position at

14

the University of Utah on the faculty in the Department

15

of Urology and Pediatrics.

16

Q

Doctor, as you leave medicai school —

17

back up.

18

last year of medical school?

19

A

Let me

What is the general routine procedure of that
What do you do?

The last year of medical school at the

20

University of Utah is completely elective.

So, you

21

have your choices as to which elective you choose and

22

that would mean, for instance, a medical student could

23

take a month of cardiology, a month of intensive care,

24

a month of surgery or any of the specialties of surgery

25

medicine of pediatrics.
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Q

Are you dealing with patient care?

A

Exactly, full time.

Q

Why did you decide to go into pediatrics and

urology?
A

Pediatric uroiogy actually turned into an

interest cf mine when I was a senior medical stuaent
because I worked at Primary Children's Hospital doing
what we call out-patient histories and physicals for
the patients who are going to have surgery the same day
and go home that aiternoon.

And at that time most of

those patients were either ears, nose ana throat
patients or urology patients.

And I took an interest

in the pediatric side of urology then and pursuea it on
through my training.
Q

When we use the phrase "pediatrics," is there

some limit with regard to age that one is speaking
about in medicine?
A

In general, the limit is around 18 to 21.

It

actually turns into the fact there are some diseases
that are congenital where the doctor takes care of them
as they are younger.

Will be more qualified to take

care of them as they get older.

So that age limit does

not restrict them.
Q

What is meant by the phrase

congenital

anomaly"?
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A

An anomaly is something out cf the ordinary.

'Congenital anomaly" is something a patient is born
witr*. a disease or a problem they are born with out zz
the ordinary.
Q

Doctor, as you are doing your intensive

intern program and residency program, are you dealing
with patient care as well?
A

Yes, full time.

Q

Full time in hospitals?

A

Exactly.

Q

After completing all of those studies in the

areas you have told us about, you then came back to
Utah to the University of Utah?
A

I did.

Q

Doctor, have you remained there since that

t ime ?
A

I have.

Q

Do you have a present position or title or

designation as to what you do at the university?
A

My title is assistant professor of surgery

m

the Division of Urology at the University of Utah, as
well as assistant professor of pediatrics in the
Department cf Pediatrics.
Q

Now, do you confine your area of practice

participation with patients to a certain study of
80

THE COURT:
Q

Overruled.

'By Mr. Stott) Go ahead by way of your

observation.
A

I have not had a chance to personally observe

that, other than tne records that were given to me.
These are x-ray illustrations.
Q

Okay.

Doctor, have you ever had occasion to

diagnose posterior urethral valves?
A

Yes.

Q

Were you present when Dr. Lee was testliving

with regard to his testimony and frequency of posterior
urethral valves in children?
A

No, I was not present.

Q

If I were to represent to you that his

testimony was that they are extremely rare, could you
tell the jury please whether you agree or disagree with
that.
A

I agree with that statement.

Q

Why did you agree and tell us please what

your experience has been by way of your institution at
the university and the findings?
A

I have had eight patients in four years that

have come to me where I personally have made the
diagnosis of posterior urethral valves or done the
initial surgery.

That seems to be a representative
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number of patients per pediatric urologist in the
country.

And estimates go from i in 5000 to 1 in 20 to

50,000 live births for this unusual anomaly.
Q

Using the exhibits that you have there, would

you please teil us what difficulties are associated in
attempting to diagnose a patient, pediatric patient,
who has posterior urethral valves congenital?
A

Okay.

It is easier to demonstrate it on the

worst case, but it varies with the age of the patient.
We kind of look at these in simple terms of the
functional parts.

For instance, the bladder function

is for storage and emptying.

If you biock things here,

the bladder will be enlarged and in infants this is
usually palpable, so that you can feel it on abdominal
examination.
urine.

They will also have trouble passing

So, if you were so fortunate to see a urinary

stream, it may not be ncrmai.

Infants, again spend

most cf their time in diapers, so that is not a common
complaint.
As we go on up, the kidney is again for
filtering blood.

So, if the kidney is impaired by

being unable to pass its urine out freely, then the
kidneys can be enlarged.

In infants that can be easily

felt on abdominal exam when we are talking of severe
cases.

Also, if this blocking or kidney damage is
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1

severe, then these patients can have kidney failure and

2

that causes the infants generally to be ill. They

3

won't grow well.

4

feed well.

5

They won't feei well.

They won't

Those sorts of things.

As we move to older children then, once they

6

are toilet trained, their abdominal muscles are usually

7

a bit thicker so that you can't feel what is in there

8

as easily.

9

I

As we move to older patients often we won't

10

feel these findings in the abdomen, but we will see

11

their stream and see them perhaps have a narrow, fine

12

stream, difficulty getting it started and those types

13

of things, and the kidney function there can be the

14

same in any age group.

15
16
17

Q

Doctor, does the condition of a congenital

posterior urethral valve cause pain to the patient?
A

No. As most congenital anomalies, the

18

children are born with it and they know no difference.

19

So it doesn't cause pain.

20

Q

If a child were to receive pain by way of his

21

urinary system, the urinary tract, what would be that

22

which would ordinarily cause pain?

23

A

There are only two parts of the urinary tract

24

to really have much sensation.

The lining of all of

25

this and the actual capsule of the kidney, the outside
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A

The penis and the prostate part.

Q

Doctor, why don't you have a seat.

(Pause)

Doctor, how does the findings of posterior urethral
valve affect the symptoms?
A

I am confused with the question.

Q

What symptoms would a child have that may

have posterior urethral valves?
A

Symptoms again depend upon the age, but often

there will be palpable abdominal masses.
one can feel.

Masses that

They would be complaints with the

strength of the urinary stream.

There can be

rompiaints in the severe cases with kidney damage,
where the child is failing to grow or having problems
in that regard.
Q

Are you acquainted with the text Nelson and

Pediatrics?
A

Yes, I am.

Q

Can you tell us whether or nor it is an

authoritative text?
A

It is my understanding that it is.

Q

You are aware that it has a chapter with

regard to failure to thrive?
A

Yes.

Q

If a child is noted to have some question

with regard to ability to grow or failure to thrive, do
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I think, a whole bunch when you start to compare people
who "have testified ana people who -- I used the expression
when I first talked to you, of real, live, honest-tcgoodness folks here as opposed to other things that come
to you by way of testimony.
Another thing that the Court has instructed you
in by way of a regular instruction, is that you should
consider, as we talk about expert opinion, another
boilerplate provision, such expert's opinion and weigh
the reasons, if any, given for it.
such opinion.

You are not bound by

Give it the weight to which you deem it is

entitled, v/hether it be great or slight, and you may reject
it if in your judgment the reasons given for it are not
sound.

I think that opinion comes a whole bunch into

play when you start to talk about the opinions that have
been expressed here by the reading of the deposition of
Dr. Ac Aninch, who is in California, who in his deposition
says he plans to come here, who in his deposition says he
is nothing but a hired witness, and then he doesn't show.
And another boilerplate provision in No. 10
says that the responsibility rests upon a certain party
to prove these certain allegations made by him against
the opposing party.

I don't have to prove anything for

Dr. Thomas. The responsibility is on the plaintiff to
prove that Dr. Thomas flat-out messed up.

He. flat-out

violated the standard of care.

And how do you know whether

he violated the standard of care?

By expert testimony

from those who are familiar with the standard of the
community.

I will get to that in a few minutes.
Now, here is the instruction I talked about a

few moments ago with regard to the preponderance of the
evidence, Mo. 11.

You have a yardstick, and again talking

about civil cases, you have a yardstick that you govern
g

I

10
11
12
13
14

things by.

And I suspect there are a few of you here

that had prior jury experience on some of these things.
But I suspect that for most of you this is the first shot
around for you and you wonder why, by way of having a
judicial system work with regard to rules and regulations
in a courthouse of trying lawsuits.

There are things

^5 I that we have to operate by by way of our rules and
16

I regulations as lawyers, as the court and His Honor.

17 I of the things is the yardstick of proof.

One

You don't put

18 I enough witnesses on there that you put more than the
19 I other guy does, and you don't put up enough there to tilt
20 I the scales just a little bit.

You put up in civil cases

21 J enough evidence to create a preponderance of evidence in
22 J favor of you.

And the law says, "preponderance," No. 11,

23 I M by a preponderance of the evidence as that term is used
24 J in these instructions is meant that which is in your minds

25

is of the greater weight, the more convincing character

178

and give them S250,Q00.

1

Instruction No. 20 says, "You

are "not permitted to award plaintiff speculative damages

2

by which term is meant compensation for detriment enriched,

3

although possible, is remote, conjectural or speculative."

4

,

You-all have got to think of what has been presented by

6

|

anybody that sat in that chair or by any document that

7

]

has been received here by the Court, that I have examined

8
g I
10
11
12
13
14

or that other counsel has examined, that said that there
are expenses that they are entitled to be compensated for?
What color expenses?

;."hat?

They didn't even have an

itemization of one single thing.
figures in their head.
then they say,

Nothing.

They nad some

They didn't have a thing.

And

ff

We have got all of these problems with

this boy and we want to be compensated for $250,000."

15 I I will ask you the real nitty-gritty question, as far as
15 I I am concerned, almost all of you have got children.
i? I suspect all of you have had brothers and sisters.
18 I got children of my own.
19 I He is going on 12, right?

I

I have

Perry was born December 14 of 1976,
Where is Perry?

There is no

20 J doubt in my mind that an 11 and a half year old kid knows
21 J the difference betv/een truth and something that is not.
22 J It is no doubt in my mind that an 1 1 and a half year old
23 J kid can come into this courtroom and tell you if he has
24

25

got headaches, and tell you if he has got problems in
school, and tell you if he has got difficulties v/ith regard
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to going to the bathroom, and tell you if he canft get
along_ with his friends because he has toileting problems,
and tell you he can't run and swim and play baseball with
the boys and ride a motorcycle, and ride a horse and do
all of these other things because he is too sick.
is what I mean by being frank.
him in here.

Where is he?

That

They had

They put him on their lap to start this

trial, and as soon as we got into it, he disappeared and
you haven't seen him since and neither have I.
say,

How you

f,

Gee, you don't want to do this to a young kid.

You don't want to put Perry in here and traumatize him
and have him affected psychologically for life, I guess."
I don't and I wouldn't.
would Perry.

I never would my own and I never

The facts are still the same.

That is

vmere the evidence really needs to come from, and we can
all agree a request like that is absolutely poppycock.
Where is Dr. Deitzman?

Where is Dr. Deitzman,

the guy who can really tell us everything about this kid
since they moved to Joseph in 1933 or 1984?

V/here are

medical records from anybody, from anybody, after Dr. Lee,
May, 1984?

I don't know.

I don't know.

And now the

request is made to you folks to do all of this for them.
Let me just say this to you that before, before
you eight people behind that door in there can start
talking about dollar one, you first, you first have to

I
for that two to three-month period if, in fact, he had
been-diagnosed earlier, two to three month

J

period?11

J

He had to say, "In my opinion, none."

I

::ow, you have got another expert that supposedly J
came in here:
thing.

Dr. Howell.

Dr. Howell couldn't tell us a

Dr. Howell took that stand and Dr. Howell was

gone.
IJow, ladies and gentlemen, when I said a minute
ago that I wanted to hit it straight across the board,
I think it comes down to what you are going to believe and
wno you.are going to believe by way of this case oecause
you have heard all of the stories and you've heard them

|

from both sides. And Dr. Thomas, Dr. Thomas doesn't
have a recollection of what happened in '77 and '73 and
'31.

He does not. And he treated that boy the best he

could based upon all the problems he saw with that child
and the complaints that were given to him by the mother,
and did what he could with it.
And you haven't heard anything from the father.
You talk about a family history that should have been
taken and particularly a history on this child from the
doctor who prepared the sheet on him.
prepared on the 14th of January.
year old.

The sheet was

The child v/as only a

How do you have a history on any more than he

v/as born 'a month before?

Dr. Thomas can only tell you
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about what happened that is reflected in the se records

in all of that pericDd of time.
Now, Dr. (:hild testified to you, a nd I think it

is pretty darn hard for somebody to come in here and say,
"Well, Dr. Child is bias because he is being compensated
for his time by llr. Stott, and he is in the same profession
as Dr. Thomas is in the community, so he has to say those
things."

I don f t think that flies*

Ho way.

Dr. Snow,

well, he is biased too because he is at the University and
he is in the same community and he is a pediatricianurologist and he is in the same things with Dr. Thomas.
And so, he is biased and he will be paid for his services,
too.

You are right, they are.

If I called upon you for

expert services, I would compensate you for your time
• I

6
7

as I would expect anybody else to do.
though:

Chuck this one out,

"Belongs to an expert witness service nationally."

| This was in February of 1987, received for the past two

8 | years 20 to 25 cases to review from Dr. Lerner's Expert
9 I Witness Service, $500 a day, testifies for both sides."
Okay.

Once it showed he v/as objective.

testify for?"

"3oth sides."

"Who do you

Well, in response to my

22 I questions, "I testified for a doctor in Marin County.
23 J is both sides, right."

That

Couldn't remember the doctor's

24 I name, couldn't remember the doctor's attorney.
25 I remember the other side's attorney.

Couldn't

It was a doctor who
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